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QUORS ARE INTERSTATE COMMERCE AND 
CANNOT BE INTERFERED WITH BY THE 
STATES. 


The commerce clause of the constitution is 
one of the most prominent evidences of the 
almost supernatural wisdom of the framers of 
that most wonderful instrument. To the provi- 
sions of that clause more than to any other 
source we owe the present great centralization 
of the powers of federal government and the 
final breakdown of all barriers of local preju- 
dice or state opposition to interstate traffic of 
any kind or nature whatsoever, so that in- 
stead of being a union of powerful states, di- 
vided, sectionalized and prejudiced one from 
and against the other, we are one homogenous 
nation united as one people on all essentials 
of national government. 

Local powers of self government, therefore, 
as retained by the states have no practical 
force whatever beyond state limits, nor even 
within state limits,if they affect injuriously the 
constitutional right of any other citizen living 
outside the boundaries of such state. This 
principle is forcibly illustrated by the recent 
important case of American Express Company 
v. lowa, 25 Sup. Ct. Rep. 182, where the Su- 
preme Court of the United States held that in- 
toxicating liquors shipped C. O. D. from one 
state into another cannot be subjected to 
seizure under the laws of the latter state, 
while in the hands of the express company, 
without infringing the commerce clause of the 
federal constitution. 

The interstate commerce clause of the fed- 
eral constitution has always been a thorn in 
the flesh to the advocates of strict prohibition 
or regulation of the traffic in intoxicating li- 
quors. Their first trouble was with the su- 
preme court’s construction of this clause in 
regard to ‘‘original packages.’’ That dif- 
ficulty was met by the passage at a subse- 
quent congress of what is known as the 
“Wilson Bill,’’? a law which deprived all in- 
terstate shipments of the character of inter- 
state commerce immediately upon delivery in 
the original package ; so that a case contain- 
ing unbroken bottles or packages.of intoxicat- 





ing liquers could be seized by the state au- 
thorities immediately upon the transfer of 
the package from the carrier to the consignee. 

But the advocates of prohibition were still 
not satisfied. Another form of shipment, 
apparently protected by the commerce clause, 
bothered them and enabled the ‘‘blind tigers’’ 
and ‘‘speak easys’’ to evade the law. This 
was the C. O. D. shipment. Thus, for in- 
stance a person desiring to purchase a case 
of bottled beer would send in his order agree- 
ing to pay for the same on delivery. Under 
such a contract the title remained in the sel- 
ler until the price was paid by the buyer, so 
that the arrival of the goods at their destina- 
tion and while stored in the carrier’s freight 
house did not destroy their character as inter- 
state commerce as the goods were still in the 
possession of the carrier as agent for the 
seller, and this relation did not end until on 
some dark night the buyer drives up in a 
wagon, pays the price and carts away his 
treasure to a place of concealment. 

This was the great evil which advocates of 
prohibition and strict regulation of the liquor 
business saw in the C. O. D. shipment of in- 
toxicating liquors, and the influence of this 
very powerful class of citizens in some states, 
particularly in Iowa and Arkansas, and sev- 
eral other states, resulted in the passage of laws 
which proposed by varions methods to place 
aC. O. D. interstate shipment of intoxicat- 
ing liquors destined for some point within the 
state at the mercy of the police officers of the 
state immediately after it has crossed the 
boundary line of such state. The Supreme 
Court of the United States in the recent case 
to which we have just called attention has 
placed the ban of its disapproval on all such 
legislation and robbed it of all its effective- 
ness. 

After reviewing the great commerce clause 
decisions of Leisy v. Hardin and Rhodes v. 
Iowa, the court, in the principal case, 
goes on to say: ‘‘Coming to test the 
ruling of the court, below by the settled con- 
struction of the commerce clause of the con- 
stitution, expounded in the cases just re- 
viewed, the error of its conclusion is manifest. 
Those cases rested upon the broad principle 
of the freedom of commerce between the 
states, and of the right of a citizen of one 
state to freely contract to receive merchan- 
dise from another state, and of the equal 
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right of the citizen of a state to contract to 
send merchandise into other states. They 
rested, also, upon the obvious want of power 
of one state to destroy contracts concerning 
interstate commerce, valid in the states where 
made. ‘True, as suggested by the court be- 
low, there has been a diversity of opinion con- 
cerning the effect of aC. O. D. shipment, 
some courts holding that, under such a ship- 
ment, the property is at the risk of the buyer, 
and therefore that delivery is completed when 
the merchandise reaches the hands of the car- 
rier for transportation ; others deciding that 
the merchandise is at the risk of the seller, 
and that the sale is not completed until the 
payment of the price, and delivery to the 
consignee, at the point of destination. But 
we need not consider this subject. Beyond 
possible question, the contract to sell and 
ship was completed in Illinois. The right of 
the parties to make a contract in Illinois for 
the sale and purchase of merchandise, and, in 
doing so, to fix by agreement the time when 
and condition on which the completed title 
should pass, is beyond question. The ship- 
ment from the state of Illinois into the state 
of Iowa of the merchandise constituted inter- 
state commerce. To sustain, therefore, the 
ruling of the court below would require us to 
decide that the law of Iowa operated in an- 
other state so as to invalidate a lawful con- 
tract as to interstate commerce made in such 
other state; and, indeed, would require us to 
go yet further, and say that, although, under 
the interstate commerce clause, a citizen in 
one state had aright to have merchandise 
consigned from another state delivered to him 
in the state to which the shipment was made, 
yet that such right was so illusory that it only 
obtained in cases where, in a legal sense, the 
merchandise contracted for had been deliv- 
ered to the consignee at the time and place of 
shipment. When it is considered that the 
necessary result of the ruling below was to 
hold that, wherever merchandise shipped 
from one state to another is not completely 
delivered to the buyer at the point of ship- 
mert so as to be at his risk from that mo- 
ment, the movement of such merchandise is 
not interstate commerce, it becomes appar- 
ent that the principle, if sustained, would 
operate materially to cripple, if not destroy, 
that freedom of commerce between the states 
which it was the great purpose of the consti 





tution to promote. If upheld, the doctrine 
would deprive a citizen of one state of his 
right to-order merchandise from another state 
at the risk of the seller as to delivery. It 
would prevent the citizen from one state 
from shipping into another unless he assumed 
the risk ; it would subject contracts made by 
common carriers, and valid by the laws of 
the state where made, tothe laws of another 
state; and it would remove from the protec- 
tion of the interstate commerce clause all 
goods on consignment upon any condition as 
to delivery, express or implied. Besides, it 
would also render the commerce clause of the 
constitution inoperative as to all that vast 
body of transactions by which the products 
of the country move in the channels of in- 
terstate commerce by means of bills of lad- 
ing to the shipper’s order, with drafts for 


the purchase price attached, and many other 
transactions essential to the freedom of com- 
merce, by which the complete title to mer- 
chandise is postponed to the delivery thereof. 


NOTES OF IMPORTANT DECISIONS, 

CONSTITUTIONAL LAW—LIMITING HOURS OF 
LABOR FOR PUBLIC WorK.—The state of Wash- 
ington through its supreme court has declared 
that the limitation of hours of labor for public 
work is constitutional. In the recent case of In 
re Broad, 78 Pac. Rep. 1004, that court held that 
a city ordinance making eight hours a day’s work 
on any work of municipal construction, and de- 
claring any contractor violating its provisions 
guilty of a misdemeanor, was not repugnant to 
Const. U. S. Amend., art. 14, prohibiting the tak- 
ing of property without due process of law, nor 
to similar provisions in the state constitution. 

It seems that in an earlier case in that state this 
same question had been determined by the court 
in terms directly contrary tothe decision in the 
principal case. Seattle v. Smyth, 22 Wash. 327. 
The court in the principal cases offers a very 
lame defense or justification of the court’s decis- 
ion in the Smyth case by saying that in that case 
the court “had not been cited toa single casé 
wherein the constitutionality of such ordinances 
had been sustained, and a recurrence to the briefs 
in that case sustains this statement in the opin- 
jon.” 

The court’s intelligence and knowledge of the 
law is not complimented by its failure to candidly 
acknowledge its error, and it felt the embarrass- 
ment which such a defense entailed, for it hastens 
to offer a more reasonable explanation and a more 
suflicient reason for its radical change of opinion, 
The court says: 

‘““But whatever may be said of the correctness 
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of Seattle v. Smyth, supra, at the time it was ren- 
dered—and it may be conceded, we think, that a 
a majolity of the tribunals before which this 
question has been brought have pronounced 
such laws unconstitutional — yet the Supreme 
Court of the United States im the recent case 
of Atkin v. Kansas (decided May 1, 1903), 24 
Sup. Ct. Rep. 124, 48 L. Ed. 148, have passed 
with no uncertain sound upon the identica] 
question which is presented in this case, and have 
held the law to be valid. Anexamination of the 
Kansas statute upon which the defendant Atkin 
was indicted shows it to be in substance the same 
as our statute and the ordinance in question. The 
complaint charged that Atkin contracted with tbe 
municipal corporation of Kansas City to do labor 
on a certain boulevard, and, baving hired one 
George Reese to shovel and remove dirt in execu- 
tion of the work, did knowingly, willfully, and 
unlawfully permit and require him to labor ten 
hours upon said work, there being no extraordi- 
nary emergency arising intime of war, nor any 
necessity for him to labor more than eight hours 
for the protection of property or of human life, 
the statute providing that employees should not 
work more than eight hours a day. And, as 
showing that there was no element of the health 
of the citizens involved in this case, it was stipu- 
lated that the labor performed by Reese was 
healthful outdoor work, not dangerous, hazard- 
ous, or in any way injurious to life, limb, or 
health, and could be performed for a period of 
ten hours during each working day of the week 
without injury from so doing, and that the labor 
be was employed to perform, and did perform, 
was in no respect or manner more dangerous to 
the health or hazardous to life or limb or to the 
general welfare of said George Reese or other 
persons doing such work than the labor per- 
formed by persons doing the same kind of work 
or character of work as the employees of con- 
tractors having contracts to do the same kind of 
work for private persons, firms, or corporations, 
or as the servants of private persons, firms, or 
corporations. It was further stipulated that the 
work of shoveling and removing dirt for the con- 
struction of a pavement was inall respects the 
same whether the pavement be constructed for a 
city or other municipality, or for a private per- 
son, firm, or corporation. But the decision was 
based upon an entirely new theory of the law, 
namely, that it was a public work on which the 
contractor was engaged, and with reference to 
which he contracted; that tbe state, or the mu- 
nicipalities through delegated powers from the 
state, had a right to do their work in any manner 
in which they saw fit, and that they had the same 
right to compel those with whom they contracted 
to perform the public work inthe same manner, 
and that there was no question of violation of 
private right involved. In the discussion of the 
case it is said: ‘Whether a similar statute ap- 
plied to laborers or employees in purely private 
work would be constitutional is a question of 








very large import, which we have no occasion 
now to determine or even to consider. Assuming 
that the statute has application only to labor or 
work performed by or on behalf of the state, or 
by or on behalf of a municipal corporation, the 
defendant contended that it is in conflict with the 
fourteenth amendment. He insists that the 
amendment guaranties to him the right to pursue 
any lawful calling, and to enter into all contracts 
that are proper, necessary, or essential to the 
prosecution of such calling; and that statute of 
Kansas unreasonably interferes with the exercise 
of that right.” And, after quoting the argument 
of counsel, the court says: ‘These questions—in- 
deed, the entire argument of defendant’s counsel— 
seem to attach too little consequence to the rela- 
tion existing between a state and its municipal 
corporations. Such corporations are the crea- 
tures—mere political subdivisions—of the estate, 
for the purpose of exere'sing a part of its powers. 
They may exert only such powers as are express- 
ly granted to them, or such as may be necessarily 
implied from those granted. What they lawfully 
do of a public character is done under the sanc- 
tion of the state. They are in every essential 
sense, only auxiliaries of the state for the pur- 
poses of local government. They may be cre- 
ated, or, having been created, their powers may 
be restricted or enlarged or altogether withdrawn, 
at the will of the legislature; the authority of the 
legislature, when restricting or withdrawing such 
powers, being subject only to the fundamental 
condition that the collective and individual rights 
of the people of the municipality shall] not there- 
by be destroyed. * * * The improvement of 
the boulevard in question was a work of which 
the state, if it had deemed it proper to do so, could 
have taken immediate charge by its own agents, 
for it is one of the functions of government to 
provide public highways for the convenience and 
comfort of the people. Instead of undertaking 
that work directly, the state invested one of its 
governmental agencies with power to care for it. 
Whether done by the state directly or by one of 
its instrumentalities, the work was of a public, 
not private, character. * * * Whatever may 
have been the motives controlling the enactment 
of the statutein question, we can imagine no pos- 
sible ground to dispute the power of the state to 
declare that no one undertaking work for it or 
for its municipal agencies should permit or re- 
quire an employee on sueh work to labor in ex- 
cess of eight hours each day, and to inflict pun- 
ishment upon those who are embraced by such 
regulations and yet disregard them. It cannot 
be deemed a part of the liberty of any contrac- 
tor that he beallowed to do public work in any 
mode he may choose to adopt. without regard to 
the wishes of the state. On the contrary, it be- 
longs to the state, as the guardian and trustee for 
its people, and having control of its affairs, to 
prescribe the conditions upon which it will per- 
mit public work to be done on its behalf, or on 
behalf of its municipalities. No court has au- 
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thority to review its action in that respect. 
Regulations on this subject suggest only con- 
siderations of public policy, and with such con- 
siderations the courts have no concern. If it be 
contended to be the right of every one to dispose 
of his labor upon such terms as he deems best— 
as undoubtedly it is—and that to make it a erimi- 
nal offense for a contractor for public work to 
permit or require his employee to perform labor 
upon that work in excess of eight hours each day 
is in derogation of the liberty both of employees 
and employer, it is sufficient to answer that no 
employee is entitled, of absolute right and as a 
part of his liberty, to perform labor for the state, 
and no contractor for public work can excuse a 
violation of his agreement with the state by do- 
ing that which the statute under which he pro- 
ceeds distinctly and lawfully forbids him to do.’ 
It is a notable fact in this connection that the 
alleged constitutional right of the laborer to con- 
tract his labor at any price which seems to him 
desirable is not in this or any other reported case 
a claim urged by the laboror, but the earnest 
contention in his behalf is made by the contrac- 
tors who are reaping the benefits of the violation 
of that contract in paying the laborer a less re- 
muneration than he is entitled to under the statute. 
But inasmuch as this is a case which is suscepti- 
ble of being appealed to the Supreme Court of 
the United States, andinasmuch as that tribunal 
has passed squarely upon the questions involved 
in this case in favor of sustaining the judgment 
herein, this court feels it its duty to yield allegi- 
ance to the doctrine announced by the Supreme 
Court of the United States.” 


OF . DAM- 
AGES IN AN ACTION BY A DEPOS- 


ELEMENTS AND MEASURE 


ITOR AGAINST A BANK FOR 
WRONGFUL DISHONOR OF 
CHECK. 


THE 
HIS 


1. Relation of Banker and Depositor— 
Duties to Depositor.—It is elementary, in the 
law of banking, and so well understood as not 
to require the citation of authorities, that the 
relation between a bank and its depositor is 
that of debtor and creditor, a contractual re- 
lation; and that, from the relation, there 
arises the duty from the bank to the depositor 
to pay the checks drawn upon it by its de- 
positor so long as it has funds in its hands of 
the latter, not otherwise appropriated, and 
upon which there is no other and prior lien, 
sufficient to pay the amount of the checks pre- 
sented. It is equally well settled that the 
dishonor of, or the refusal to pay, a deposit- 
or’s check under such circumstances, gives 
rise toa cause of action against the bank in 
favor of the depositor. These propositions 





are, both in the courts of the united kingdom, 


and inthe state and federal courts in this 
country, recognized as tie law.' 

2. Nature of Action.—The failure of a bank 
to pay the checks drawn upon it by a depos- 
itor, when the latter has sufficient funds for 
that purpose on deposit, is a breach of the 
implied contract between the parties, and 
gives the depositor the right, where his check 
has not been paid, to an action in assuimpsit. 
The action is of course not upon the dishon- 
ored check, but is founded upon the bank’s 
refusal to pay.? The leading case on this 
subject is the English one of Marzetti v. Wil- 
liams.* ‘The action there was in form in tort, 
but Lord Tenterden, in his opinion in the 
case, says: ‘*This action is in fact founded 
ona contract, for the banker does contract 
with his customer that he will pay checks 
drawn by him, provided he, the banker, has 
money 1n his hands belonging to that cus- 
tomer. Here that contract was broken, for 
the defentlants would not pay the check of 
the plaintiff, although they had in their hands 
money belonging to him, and had a reasonable 
time to know that such was the fact. In this 
case the plaintiff might for the breach of that 
contract have declared in assumpsit. It is 
immaterial in such a case whether the action 
in form bein tort or in assumpsit. It is sub- 
stantially founded upon a contract.’’ The 
doctrine of the Marzetti case in this regard 
has been approved and followed py the En- 
glish and many American cases.‘ But it has 

1 Rolin v. Steward, 14C. B. 594, 78 E. C. L. 598; 
Whitaker v. Bank of England, 6 C. & P. 700, 25 E. C. 
L. 605; Leather Manufacturers’ Bank v. Morgan, 117 
U.S. 106, 29 L. Ed. 811; Essex Co. Nat. Bank v. Mon- 
treal Bank, 7 Biss. (U. S.) 195; National Mahawie 
Bank v. Peck, 127 Mass. 298, 34 Am. Rep. 368; Citi- 
zens’ Nat. Bank v. Importer’s, ete., Bank, 119 N. Y. 
195, 28 N. E. Rep. 295; Zane, Banks & Banking, see. 
241; Morse, Banks & Banking (4th Ed.), see. 458. In 
Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. 
E. Rep. 655, the court thus states the rule of the text: 
**\ bank is bound to honor checks drawn on it by ade- 
positor if it has sufficient funds belonging to the de- 
positor when the check is presented and the funds are 
not subject to any lien or claim, and for its refusal or 
neglect to do so it is liable to an action by the depos- 
itor.” 

2 Citizens’ Nat. Bank v. Importers’ & Traders’ Nat. 
Bank, 119 N. Y. 195, 28 N. E. Rep. 540. 

31 Barn. & Adolph. 415, 20 E. C. L. 412. 

4 Rolin vy. Steward, 14 C. B. 595, 78 BE. C. L. 598: 
Viets v. Bank, 101 N. Y. 563, 5 N. E. Rep. 457; Citi- 
zens’ Nat. Bank v. Importers’ & Traders’ Nat. Bank, 
119 N. Y. 195, 23 N. E. Rep. 540; Wiley v. Bunker Hill 
Nat. Bank, 183 Mass. 495, 67 N. E. Rep. 655. In this 














Vol. 60 


CENTRAL LAW JOURNAL. 





145 











been held, also, that the wrongful dishonor of 
a check may give rise to an action in tort.® 

In Pennsylvania the courts have announced 
the rule that it is opposed to the public policy 
to permit a bank to dishonor the checks of a 
depositor when he has on deposit funds suf- 
ficient to meet them,® and that upon this 
ground more than.nominal damages, as for 
the breach of a contract, are recoverable. In 
the Patterson ease,’ Chief Justice Paxson, 
speaking forthe court, says: ‘*A bank is an 
institution of a quasi public character. It is 
chartered by the government for the purpose, 
inter alia, of holding and safely keeping the 
moneys of individuals and corporations. It 
receives such moneys upon an implied con- 
tract to pay the depositor’s checks upon de- 
mand. Individual and corporate business 
could hardly exist for a day without banking 
facilities. At the same time the business of 
the community would be at the merey of the 
banks if they could at their pleasure refuse to 
honor their depositor’s checks and then claim 
that such action was the mere breach of an 
ordinary contract for which only nominal 
damages could be recovered unless special 
damages were proved. There is something 
more than a breach of contract in such cases. 
There is a question of public policy involved, 
as was saidin Bank v. Mason, 95 Pa. St. 115, 
and a breach of the implied contract between 


case Morton, J., said: ‘*The cause of action, though 


sometimes spoken of as in the nature of a tort, arises - 


out of the breach of the contract implied from the re- 
lation of the parties that the banker will honor the 
checks of the depositor.”? Schaffner v. Ehrman, 130 
Ill. 109, 28 N. E. Rep. 97, 15 L. R. A. 134, 34 Cent. L. J. 
70; Brooke vy. Tradesmen’s Nat. Bank, 69 Hun, 202, 23 
N. Y. Supp. 802. See cases cited infra. 

»' Svendsen vy. State Bank, 64 Minn. 40, 65 N. W. 
Rep. 1086, 31 L. R. A. 552, 58 Am. St. Rep. 522; Bur- 
roughs vy. Tradesmen’s Nat. Bank of City of New 
York, 87 Hun, 6, 338 N. Y. Supp. 864. In this case 
Dykman, J., said: ‘The contract which the law im- 
plies between a bank and its depositor is that the bank 
will hold the funds, and pay them eut according to 
the order of the depositor. <A failure in the perform- 
ance of the duty which the law thus imposes upon the 
bank constitutes a breach of the contract which the 
law implies, and renders the bank legally liable either 
in tortor upon contract.” Davis v. Standard Nat. 
Bank, 50 App. Div. 210, 683 N. Y. Supp. 764; Citizens’ 
Nat. Bank v. Lmporters’ & Traders’ Nat. Bank, 119 N. 
Y. 195,23 N; E. Rep. 540; First Nat. Bank vy. Shoe- 
maker, 117 Pa. St. 94, 11 Atl. Rep. 304. 

® First Nat. Bank v. Mason, 95 Pa. St. 113; Patter- 
son v. Marine Nat. Bank, 180 Pa, St. 419, 18 Atl. Rep. 
632, 25 Wkly. N. Cas. 110, 17 Am. St.’Rep. 778. 

? Note 6, supra. 





the bank and its depositor entitles the latter 
to recover substantial damages.’’ 

It has been insisted.that to refuse to pay a 
depositor’s checks amounts to an imputation 
of insolvency, the act being equivalent toa 
declaration or publication of such fact, that 
such is slanderous per se, for which an action, 


as for slander, will lie.* The logic of this 
argument has been denied, however, and, as 
we shall later see, the courts have merely in- 
tended to suggest the analogy of slander, and 
the refusing to honor one’s check, in their 
consequences as affecting the character and 
measure of one’s damages.” 

3. The Measure of Damages —(a) Where 
Depositor is Not a Truder.—The rule seems to 
be that, for the wrongful dishonor of the 
check of a depositor who is not engaged in 
mercantile pursuits, or as a trader or mer- 
chant, to put it as it is put by some of the 
cases, where the conduct and success of one’s 
business depends to no small extent upon the 
credit that may be secured, only nominal dam- 
ages, or such special damages as shall be al- 
leged and proved, may be recovered. So 
much was intimated, though not decided, by 
Williams, J., in Roiin v. Steward.!® And 
in Bank v. Milvain!! it was expressly stated 
that in such an action the measure of damages 
was as just indicated, the court saying: ‘‘A 
plaintiff who is not a trader has no mercantile 
character and cannot recover more than nom- 
inal damages unless he proves special dam- 
ages. There is no presumption legitimately 
deducible that a person who is not a trader 
suffers substantial damage by the dishonor 
of his check.’’ No reported American case 
seems to have decided the particular question 
of the measure of damages where the plaintiff 
is not a trader and upon that ground. It is 
true that there are cases in which it does not 
appear that the depositor was not a trader, 
.but the courts, in such cases, have not founded 


8J. M. James Co. v. Continental Nat. Bank, 105 
Tenn. 1, 58S. W. Rep. 261, 51 L. R. A. 255, 80 Am. St. 
Rep. 857. ; 

%See Marzetti v. Williams, 1 Barn. & Adolph. 415; 
Svendsen v. State Bank of Duluth, 64 Minn. 40, 65 N. 
W. Rep. 1086, 58 Am. St. Rep. 523; Schaffner v. Ebr- 
man, 139 Tl]. 109, 28N. E. Rep. 917,32 Am. St. Rep. 192, 
15 L. R. A. 184; Bank of Commerce vy. Goos, 89 Neb. 
437, 58 N. W. Rep. 84, 23 L. R. A. 190; Atlanta Nat. 
Bank v. Davis, 96 Ga, 334, 23S. E. Rep. 190, 51 Am. 
St. Rep. 139. 

014 C, B. 594, 78 KE. C. L. 593, 

1110 Viet. L. R. 3. 
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their decisions upon this circumstance, so that 
the question may yet be said to be undecided 
here. There are numerous dicta, however, in 
harmony withthe Milvain!? and the Rolin?® 
eases. Thus, inthe recent case of Wiley v. 
Bunker Hill Nat. Bank,!* Morton, J., of the 
Massachusetts court says: ‘‘In the caseofa 
person who is not a trader, if no special dam- 
ages are alleged or proved, nominal damages 
at least may be recovered.’’ 

(b.) When Depositor is a Trader.—The En- 
glish'® and the prevailing American!® ruleis 
that, upon the wrongful dishonor of his check, 
a trader is entitled, upon proof of his charac- 
ter as a trader, and of the wrongful dishonor, 
without more, to recover substantial and gen- 
eral, but ‘*temperate’’ damages. Rolin v. 
Steward!’ is the leading case. There the 
plaintiffs were merchants and shipown- 
ers. No special damages were alleged 
or proved. but upon the trial the jury was in- 
structed that notwithstanding there was no 
proof of special damage, they should award 
to the plaintiffs ‘‘not nominal, nor excessive, 
but reasonable and temperate damages.’’ 
Creswell, J., in the course of his opinion up- 
holding the correctness of the direction to 
the jury, observed that it should be assumed 
to be injurious to the plaintiffs to have their 
checks dishonored, and that the jury should 
consider all the circumstances surrounding 
the dishonor and award the plaintiffs dam- 
ages accordingly. And Williams, J., in the 
same case, said: ‘‘As to the alleged misdi-, 
rection, I think it cannot be denied that, if 


12 Note 11, supra. 

13 Note 10, supra. 

14183 Mass. 495, 67 N. E. Rep. 655. 

Rolin v. Steward, 14C. B. 594, 78 FE. C. L. 598; 
Whitaker v. Bank of England, 6 C. & P. 700. 25 E. C. 
L. 605; Schroeder y. Central Bank, 34 L. T. (N. 8.) 
736; Fleming v. Bank of New Zealand, App. Cas. 
(1900) 577; Prehn v. Royal Bank, L. R. 5 Eq. $2. 

J, M. James Co. vy. Continental Nat. Bank, 105 
Tenn. 1, 58S. W. Rep. 261, 51 L. R. A. 255, 80 Am. St. 
Rep. 857, 51 Cent. L. J. 457: Wiley v. Bunker Hill Nat. 
Bank, 183 Mass, 495, 67 N. E. Rep. 655; Bank of Com- 
merce v. Goos, 39 Neb. 487, 58 N. W. Rep. 84, 23 L. R. 
A. 190; First Nat. Bank of Greenwood vy. Railback, 58 
Neb. 248, 78 N. W. Rep. 512; Paterson v. Marine Nat, 
Bank, 130 Pa. St. 419,18 Atl. Rep. 632, 17 Am. St, 
Rep. 778; Svendsen y. State Bank of Duluth, 64 Minn. 
40, 65 N. W. Rep. 1086, 31 L. R. A. 552, 58 Am. St. Rep. 
522; Schaffner vy. Ehrman, 139 Ill. 109, 28 N. E. Rep- 
917, 15 L. R. A. 184, 82 Am. St. Rep. 192, 34 Cent. L. J. 
70; Atlanta Nat. Bank v. Davis, 96 Ga. 334,238. E. 
Rep. 150. 

1714 C, B, 594, 78 E.C. 


L. 593. 





one who is not a trader were to bring an ac- 
tion agairst a banker for dishonoring a check 
at a time when he has funds of the customer’s 
in hands sufficient to meet it, and speeial 
damages were alleged and proved, the plaint- 
iff would be entitled to recover substantial 
damages. And when itis alleged and proved 
that the plaintiff is a trader, I think it is 
equally true that the jury in estimating the 
damages, may take into their consideration 
the material and necessary consequences 
which must result to the plaintiff from the 
defendant’s breach of contract; just as 
in the case of an action for a slander of a 
person in the way of his trade, or in the case 
of an imputation of insolvency on a trader, 
the action lies without proof of special dam- 
age.’’ 

In some of the cases, as has been already 
intimated, the right of the depositor, who is 
atrader, to recover general and compensatory 
damages without proof of any special damage 
directly and certainly traceable to the bank’s 
wrong, has been justified by, and compared 
to, the analogous ease of an action for the 
slander ofatrader. This was the principle of 
the Marzetti!® and the Rolin!’ cases, and is 
the principle of the American cases except 
Pennsvlvania?® and perhaps, to a modified 
extent, New York.?! 

In Svendsen v. State Bank of Duluth,?? 
the court, after noticing the rule in Pennsyl- 
vania, says: ‘‘But the other cases place it 
rather on the ground that the wrongful act of 
the banker in refusing to honor the checks 
imputes insolvency, dishonesty or bad faith 
to the drawer of the check and has the effect 
of slandering the trader in his business. We 
are of the opinion that the recovery of more 
than nominal damages can, on sound princi- 
ple, be sustained on the latter ground, where 
the drawer of a check is a merchant or trader.’’ 
And in Schaffner v. Ehrman,?® which is 


18 Marzetti v. Williams, 1 Barn. & Adolph. 415, 20 
EK. C. L. 412. 

1% Rolin v. Steward, 14 C. B. 195, 78 E. C. L. 595, 

20 Patterson v. Marine Nat. Bank, 130 Pa, st. 419, 18 
Atl. Rep. 632,17 Am. St. Rep. 778, 25 Wkly. N. Cas. 
110. 

21 See infra. 

22 64 Minn. 40, 65 N. 
Am. St. Rep. 522. 

23 139 Ill. 109, 28 N. E. Rep. 917, 15 L. R. A. 134, 
Am. St. Rep. 192, 34 Cent. L. J. 70. 


W. Rep. 1086, 31 L. R. A. 552, 5 
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really the leading American case on this sub- 
ject, it is said: ‘‘It is well understood 
that in an action of slander by a person for 
the speaking of slanderous words of him in 
the way of his trade, the fact that he is a 
trader takes the place of special damages. To 
return acheck marked ‘Refused for want of 
funds’ to the holder, especially through a 
clearing house, certainly tends to bring the 
drawer of that check into disrepute as a 
person engaged in mercantile business ; and 
it needs no argument to show thata single 
refusal of that kind may often and frequently 
does bring ruin upon a business man; and it 
is no more possible in either case to prove the 
special or actual damages than it is for one 
charged with the commission of a crime to 
show specifically in what manner he has been 
injured.”’ 

But from this it not to taken that 
the action is one for slander.?4 Indeed, it 
has been expressly held that the action is not 
as for aslander, and the rules pertaining to 
that class of actions have nothing to do with 
the uction between the depositor and _ his 
The rule stated is applied by the 
whether the action is in 


is be 


banker. ?® 


cases in general, 
tort?® or in contract.?‘ 

1. The Rule of Hadley v. Baxendale.?*— 
But here the rule of Hadley v. Baxendale 


operates, as in the cases in general, to limit 


the depositor’s recovery to such damages only 
as are the natural and probable consequence 
of the bank’s breach, whether of contract 01 


29 as 
be 


re- 


of legal duty. And only such damages 
might reasonably have been considered to 
in the contemplation of the parties are 
coverable. So, applying these rules, it has 
been held that where, in consequence of the 


“4 See note 9, supra. 

2 J. N. James Co. v. Continental Nat. Bank, 105 
Tenn. 1,58 8S. W. Rep. 261, 51 L. R. A. 255, 80 Am. St- 
Rep. 857, 51 Cent. L. J. 457. 

26 Schaffner v. Ehrman, 139 Ill. 109, 28 N. E. Rep. 
917, 15 L. R. A. 184, 82 Am. St. Rep. 192, 34 Cent. L. 
J. 70; Bank of Commerce v. Goos, 89 Neb. 487, 58. N. 
W. Rep. 84,23 L. R. A. 190; J. M. James Co. v. Con- 
tinental Nat. Bank, 105 Tenn. 1, 58 8S. W. Rep. 261, 51 
L. R. A. 255, 80 Am. St. Rep. 857, 51 Cent. L. J. 457; 
Svendsen y. State Bank of Duluth. 64 Minn. 40, 65 N 
W. Rep. 1036, 31 L. R. A. 552, 58 Am. St. Rep. 522. 

* Wiley v. Bunker Hill Natl. Bank, 183 Mass, 495 
67 N. E. Rep. 655. 

23 9 Exch. 341. 

*Y Wiley v. Bunker Hill Natl. Bank, 183 Mass. 495, 
67 N. E. Rep. 655; Bank of Commerce v. Goos, 39 
Neb. 437, 58 N. W. Rep. 84, 23 L. R. A. 190. 





refusal to pay a check upon presentation, 
given to the treasurer of a city in payment 
of his taxes, the drawer was arrested and 
imprisoned, charged with the crime of hav- 
ing obtained a tax receipt under false pre- 
tenses, all of which was heralded in the news- 
papers, damages therefor were not recover: 
able.*° 

And in American Natl. Bank v. Morey,*! 
the court held that the plaintiff, a lady pur- 
suing a course of study in astrange city, 
could not recover, as against the rule stated, 
for the humiliation or the mortification of her 
feelings, or for a nervous chill which she suf- 
fered upon the return of her protested check, 
the court holding that her recovery was to be 
limited to the value .of time lost by her, 
expenses incurred, or for the impairment of 
her credit or business. 

Likewise where a bank refused to pay the 
note of its depositor, payable thereat, there 
being on deposit with it sufticient funds for 
that purpose, whereupon, pursuant to an 
agreement theretofore made, of which the 
bank had no notice, there was an immediate 
entry of judgment against the depositor for 
many times the face of the note, and a seiz- 
ure of the depositor’s business by the sheriff‘ 
it was held that forthe damage thereby sus- 
tained the bank was not liable, the conse- 
quences not being such a3 might have been 
expected naturally to flow from such an 
omission on its part.*? 

5. Punitive Damages.—Unless they are 
denied by statute, punitive damages may 
be recovered where the dishonor was un- 
der such circumstances as to indicate malice, 
oppression or bad faith on the part of the 
bank.?? Where compensatory damages on- 
ly are recoverable, the mental anxiety and 
wounded feelings of the depositor are not to 
be considered in estimating the damages, but 
it is otherwise, where, under the facts of the 


© Bank of Commerce vy. Goos, 39 Neb. 487, 58 N. W 
tep. 84, 28 L. R. A. 190. 

51 69 S. W. Rep. 759. 

82 Brooke y. Tradesmen’s Bank, 69 Hun, 202, 23 N. 
Y. Supp. 802. 

33 American Natl. Bank vy. Morey (Ky.), 69 8S. W 
Rep. 759; Birchall vy. Third Natl. Bank, 15 Wkly. N 
Cas. 174, 19 Cent. L. J. 390; Patterson v. Marine 
Natl. Bank, 130 Pa. St. 419, 18 Atl. Rep. 682, 17 Am. 
St. Rep. 778. 
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vase, the bank’s wrong was malicious and in- 
tentional.* 4 

In Davis v. Standard National Bank*®® the 
plaintiff opened his account with the bank by 
the deposit of a note. There was some ques- 
tion as to whether this note was deposited for 
discount or whether it was treated as cash. 
The plaintiff drew_a number of checks against 
his account, allof which were refused. The 
trial court instructed the jury as follows: 
‘But if you believe that it was discounted, 
and that the bank acted through malicious and 
wiilful and wrongful and improper motives, 
then you may award tothe plaintiff more than 
the actual money loss and damages proved 
in this case;and you may award him such 
substantial damages for the impairment of his 
credit, and for his feelings and mental anx- 
iety over the matter, as directly and approx- 
imately resulted from the wrongful acts of 
the defendant in respect to the matter.’’ The 
court held that this instruction was properly 
given, and in the opinion little emphasis was 
given to the fact that the refusal to pay was 
shown to have been malicious. 

6. The New York Doctrine. The courts 
of New York have adopted a doctrine which 
seems local to that state, and which is for 
that reason cailed ‘*The New York Doctrine.”’ 
Ithas been held by the Court of Appeals,’ ® 
in an action by one bank against another for 
the failure of the latter to pay a draft drawn 
upon it by the former to the order of another, 
that, where the draft was not paid at all, the 
measure of the plaintiff’s damages was the 
amount it was required, in consequence of the 
defendant’s breach, to make good to the payee. 
There seem to be no other decisions by this 
court. But the supreme court of that state, 
in a number of cases, has considered various 
phases of the subject. In the earliest case, 
Brooke v. Tradesmen’s National Bank,*? the 

4 American Natl. Bank v. Morey (Ky.), 69 S. W. 
Rep. 759; Davis vy. Standard Natl. Bank, 50 App. 
Div. 210,63N. Y. Supp. 764. In this case the court 
said: ‘“‘As we have seen, where the animus is a 
question for the jury, they are at.liberty, when they 
tind that damages are suffered because of the tort, 
not only to award for the actual money damages sus- 
tained, but damages forthe mental suffering and anx- 
iety which accompany the material damages result- 
ing from the wrongful act.”’ 

% 50 App. Div. 210, 63 N. Y. Supp. 764. 

56 Citizens’ Natl Bank vy. Importers’ & Traders 
Natl. Bank, 119 N. Y. 195, 23 N. E. Rep. 540. 

‘7 69 Hun, 202, 23 N. Y. Supp. 802. In the course of 
his opinion in this case, Van Brunt, P. J., says: ‘*The 





court, in an action ex contractu, intimated that 
the measure of damages was the debt from the 
bank to the depositor with interest thereon, 
by analogy to the rule in actions between 
debtor and creditor in general, for the failure 
of tne debtor to pay conformably to his prom- 
ise. 


In Burroughs v. Tradesmen’s Natl. Bank,*® 
in an action also for the breach of the implied 
contract, the same court again says, it ap- 
pearing, however, that the check had been 


paid before the action was brought, that if 
the check had not been paid the depositor’s 
measure of damages would have been the 
amount of his dishonored check; but the 


plaintiff disclaims that the action is an action ex 
delicto but that, on the contrary, it is simply an action 
for damages for the breach of a contract, and although 
it is alleged in the complaint that the bank wrong- 
fully, negligently and unjustly refused to pay the 
note, and that by reason thereof said Rogers suffered 
special damages, the use of these terms does not turn 
the complaint setting for a contract and breach there- 
of, into an action sounding in tort. ‘Treating, there- 
fore, the complaint as it is interpreted by the counsel 
for the plaintff, can the special damages alleged be re- 
covered against the defendant’ There seems to be 
no dispute between the parties but that the relation 
existing between a bank and its depositor is that of a 
debtor and creditor, and that the law implies a con- 
tract upon the part of the bank to disburse money 
standing to the depositor’s credit only upon his order, 
and in conformity with bis directions. It is un- 
doubted!y the rule that the refusal to pay a check 
upon presentation gives the drawer a right of action 
in case he has funds in the bank to meet the check, 
and the refusal to pay was without authority, and that 
the measure of damages will be the amount of actual 
loss the party has sustained, and that damages which 
may fairly and reasonably be considered as naturally 
arising from the breach of contract according to the 
usual course of things are always recoverable. * * * 
Now, as has already been stated, the relation between 
a bank and its depositor is that of a debtor and 
creditor, and that only; and the ordinary liability to 
which a debtor subjects himself for nonpayment of a 
debt in an action for damages forthe breach of his 
contract to pay is that he must be muleted in dam- 
ages to the amount of his debt with interest and costs 
and these are the only damages which in such case 
might fairly and reasonably be considered as naturally 
arising from the breachof the contract according to 
the usual course of things. As well might it be said 
that if A promises to pay B a certain sum on a given 
day, and B had agreed with C to make a payment to 
him upon that date, or subject himself toa forfeiture 
which would be very detrimental to his interest, and 
B relied upon receiving the money from . to make 
the payment, A, upon making a default in payment, 
would be liable in damages for the whole interest 
which B had forfeited, because he was unable, in con- 
sequence of A’s default to B to make his payment 
to C.” 
38 87 ILun, 864, 33 N. Y. Supp. 864. 
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check having been paid subsequently to the 
dishonor, and there being no charge of ‘*any 
willful or wrongful act on the part of the de- 
fendant,’’ and ‘‘no allegation of special dam- 
the court held that only such dam- 
ages as were proved to have been sustained 
could be recovered, and none having been 
proved, only nominal damages were allowed. 
David v. Standard Nat. Bank,?? unlike the 
foregoing cases, was anaction in tort. Here 
the court expressly makes a distinction, which 
the other cases hinted at, between the meas- 
ure of damages in the two classes of actions, 
laying down the ruie that in actions ea con- 
tractu Where no special damages are proved, 
only nominal damages are recoverable; but 
that in anaction ex delicto, where it appears 
that the bank’s wrong was intentional and 
malicious, substantial and general damages 
may be recovered, the plaintiff being a trad- 
er, without proof of special damages. This 
case was approved and followed in T. B. 
Clark Co. v. Mt. Morris Bank,?® an action 
in tort, the court there expressly limiting the 
depositor’s recovery, even in such an action, 
to nominal damages, where no malice was 
shown, or to such special damages as may 
have been alleged and proved. 


€ res 9? 
ages, 


While it does not appear in the cases of 
Brooke v. Tradesmen’s Nat. Bank,*! and 
Burroughs v. Trademen’s Nat. Bank*? that 
the depositors were traders, the cases make 
no distinctions upon that fact, and these de- 
cisions are not put by the court upon that 
ground. The circumstance of the depositor 
being or not being a trader seemingly did 
not influence the court’s decision. 

7. Recapitulation.—To recapitulate, the 
rules uponthis subject, generally obtaining, 
may be formulated as follows : 

First. The wrongful dishonor by a bank of 
a depositor’s check gives rise to an action 
either in contract or in tort. 

Second. The rule of Hadley v. Baxendale 
applies to the action. 

Third. Special damages, 
proved, are recoverable. 

Fourth. In either form of action nominal 
damages are always recoverable; and where 


if alleged and 


*8 50 App. Div. 210, 63 N. Y. Supp. 764. 
40 85 App. Div. 447, 83 N. Y. Supp. 447. 
41 Note 37 supra. 
42 Note 38 supra. 





the depositor is a trader or merchant, sub- 
stantial and general, but temperate, damages 
are recoverable, without proof of damage. 

‘ifth. Mental anxiety and humiliation are 
proper elements of damage, only when the 
bank’s wrong was intentional and malicious, 
or when punitive damages are recoverable. 

And as peculiar to New York: 

First. Substantial and general damages 
may, in the case of a trader, be recovered 
without proof of damage only in an action ex 
delicto when the bank’s wrong was intentional 
and malicious. 

Second. Where the refusal of the bank to 
pay its depositor’s check continues to the time 
of the action, the measure of the depositor’s 
damages is the amount of the check refused, 
with interest thereon. ‘* 

Third. In actions ex contractu, where no 
special damage is alleged and proved, nomi- 
nal damages only are recoverable, 

GLENDA BURKE SLAYMAKER. 

Anderson, Indiana. 


#8 But see Burroughs v. Tradesman’s Natl. Bank, 87 
Hun, 6, 33 N.Y. Supp. 864, wherein Dykman, J., says: 
“This must be deemed au action for the recovery of 
damages for a breach of the implied contract on the 
part of the bank to pay out the money of the plaintiff 
according to his order. There was a technical breach 
of the contract, and for that the plaintiff is entitled to 
arecovery. If the bank had not paid the money, the 
measure of damages would be the amount of the 
check. Inasmuch, however, as the check was paid by 
the bank, the plaintiff sustained no actual damage. 
He did not lose the interest upon the money called for 
by the check. If any one lost the use of that money 
it was the payee of the check. The bank was under 
no obligation to pay interest to the plaintiff, and he 
never made any effort to draw the money for his own 
use. The verdict therefore was excessive, but it can- 
not be cisturbed, because the defendant has not ap- 
pealed. As the check was not paid the plaintiff was 
entitled to recover nominal damages, although he had 
sustained none.” 


ELECTRIC RAILWAYS — ELECTRICALLY 
CHARGED RAILS—INJURIES TO PEDES- 
TRIAN ON THE TRACK, 

ANDERSON vy. SEATTLE-TACOMA INTERUR- 
BAN RY. CO. 


Supreme Court of Washington, December 28, 1904. 

A person having a ticket for passage on an electric 
railway from one town to another and return stepped 
on the front step of a car for the purpose of making 
the return trip, with the supposition that the closed 
door there would be opened so as to permit him to 
enter the car. He was forced from the car ata sta- 
tion, without being given the privilege of entering 
the car from the other side, and without being di 
rected to leave the company’s premises, and, without 
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being informed how he could in the nighttime find his 
way to the place of his destination along the ordi- 
nary highways with which he was unfamiliar. 
Held, that he was not a_ trespasser at the 
time he stepped on the car nor at the time he 
walked along the track after he was forced from the 
car to the town where he boarded the car, but was 
entitled to reasonable protection from hidden and 
unknown dangers from the fact that one of the rails 
forming the track was churged with electricity. 


HADLEY, J.: This is an action to recover dam- 
ages for personal injuries received by the appel- 
lant, and alleged to have been caused by the neg- 
ligence of the respondent. The respondent is the 
owner and operator of an electric railroad be- 
tween the cities of Seattle and Tacoma. ‘The 
appeliant’s complaint alleges that on the 5th day 
of October, 1902, he was a passenger on a car of 
the respondent going from ‘Tacoma to Seattle, 
and was riding on a ticket purchased by him at 
Seattle from an agent of respondent, which ticket 
entitled him to ride on respondent’s cars from Se- 
attle to Tacoma and return; that he was ona car 
of respondent, riding on said ticket, when the 
car reached a point about four miles from Ta- 
coma, in the direction of Seattle; that the cars 
were stopped at said point, and one of the men 
in charge—either the motorman or conductor— 
twice requested appellant, in a manner amount- 
ing to 1 command, to get off the car; that he did 
get off and the car at once started, leaving ap- 
pellant standing beside the track at a station, the 
name of which is unknown to him: that, upon 
being foreed to get off the car, he at once started 
back toward 'T'acoma,and walked on the ties of the 
railroad bed: that he had proceeded about a mile 
to a point where the roadbed is upon an embank- 
ment elevated some five or six feet, the embank- 
ment being quite steep, at which place he saw a 
bridge ashort distance ahead; that for fear of 
some accident he tried to get off the roadbed and 
down the embankment, and in his efforts to de- 
seend he reached his hand and took hold of 
one ofthe rails placed and used by respondent 
on its track, when he roceived a terrible electric 
shock; that the shock was so severe that it rend- 
ered him unconscious, threw him prostrate upon 
the ground, where he lay in an insensible con- 
dition for three-quarters-of an hour, and on re- 
covering consciousness he found he could not 
use his left hand, arm, or leg, they seeming to 
be paralyzed; that he was injured about 6:30 p. 
in., and after recovering consciousness he drag- 
ged himself along by the aid of his uninjured 
leg until he reached a hotel in Tacoma, about 1 
o’clock a. m.: that respondent company had 
left said railso charged with electricity in an 
exposed position with no covering over it, and 
with nothing to protect any one who should 
touch it from receiving the full force of the elec- 
trie charge borne by the rail; that in so doing 
respondent was guilty of negligence, and that 
by reason of such negligence appellant was in- 
jured without fault on his part. he nature and 





continuing effect of the injurieg are also set 
forth in detail. The answer is a general denial 
of the material averments of the complaint, and 
italso affirmatively alleges contributory negli- 
gence. Atrial was had before the courtand a 
jury. At the couclusion of the plaintiff’s evi- 
dence the respondent challenged the sufficiency 
of the evidence to sustain a verdict in behalf of 
plaintiff, and moved the court to take the case 
from the jury and enter judgment in favor of the 
defendant, as provided by statute. The motion 
was granted by the court, and judgment was en- 
tered dismissing the action at plaintiff's costs. 
The plaintiff has appealed. 

The evidence shows that appellant had bought 
a round-trip .icket for passage over respondent's 
road from seattle to Tacoma and return. He had 
made the trip from Seattle to Tacoma in the 
afternoon of the day the accident happened. 
After spending some timein Tacoma, and at 
about 6 o’clockin the evening. he attempted to 
get upon one of respondent’s cars for the return 
trip to Seattle. The car was then on Pacitic 
avenuein Tacoma. He approached it from the 
left side, aud just as it was starting he stepped 
upon the front step. ‘The front door upon that 
side was closed, and appellant says he thought 
they were going to open it and let him in, but 
they did not doso. There is evidence to the 
effect that, when these cars were afterwards 
flagged across the Northern Pacifie Railroad 
tracks in Tacoma, the appellant had sufficient 
time to go around the car and get into it from 
the other side. But it also appears from the evi- 
dence that be did step off at said place, and that 
the car started again almost immediately, when 
he stepped back where he had been standing. 
Whether there was suflicient time for appellant 
to have gone around the car and entered it from 
the right side or not, he in any event did not do 
so,and remained upon the left front step until 
the} car reached the first station out of Tacoma. 
Upon reaching this station, the motorman opened 
the door and told appellant he must get off the 
ear. Appellant stepped with one foot onto the 
station platform, and the carimmediately started. 
He then jumped back upon the car step, and the 
car was again stopped, when he was forced to get 
off. When he was told he must get off, he said: 
‘‘T have got a ticket to go to Seattle. Give me 
time to get around on the other side and get on 
the car.”” But no time was given, and the car 
immediately moved away. Being thus left, and 
believing that his business required his return 
home that night, appellant immediately started 
back toward Tacoma for the purpose of trying to 
get aboat for Seattle. By this time darkness had 
come on, and appellant, being a stranger to the 
surroundings and unacquainted with the topog- 
raphy and highways of the locality, started to 
walk upon the railroad track, with the result 
stated in bis complaint. 

The trial court, when ruling upon the motion 
for nonsuit, stated, as shown by the record: ‘I 
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do not think there is any doubt but what the evi- 
dence shows that the defendant neglected its 
duty to the plaintiff, in not either permitting him 
to goin the car from the front door, where he 
was hanging on the outside, or giving him suf- 
ficient time to get around to the other side of the 
train, where he could get in where it was open.” 
The court further stated that he believed appel- 
lant would have a cause of action against re- 
spondent for wrongfully leaving him at the sta- 
tion, but that he was guilty of negligence when 
he started to walk on the railroad track, and is 
not entitled to recover for his injuries. The ap- 
pellant, however, bases his right to recover upon 
the theory that respondent negligently put him 
off the car on the right of way when that right of 
way was in an unsafe condition, and without 
giving him any notice or warning of the danger. 
He testified that he did not know of the exist- 
nee of the electrically charged rail, and there is 
no evidence to the contrary. This accident oc- 
curred on the first Sunday after the road was 
opened for travel. There is evidence that the 
newspapers had mentioned the matter of this 
third rail, but it does not appear that appellant 
knew about it. The evidence shows that neither 
the motorman nor the conductor nor any one else 
notitied him or warned him of the danger when 
he was put off the car. It must therefore be as- 
sumed, for the purposes of this discussion, that 
he was in absolute ignorance of the presence of 
danger from such a source. It appears that a 
notice was posted at the station calling attention 
to this dangerous rail, but m the darkness appel- 
lant did not see it, and knew nothing of it. There 
were some electric lights at the station, but he 
did not see the notice, and started to walk upon 
the track in entire ignorance of the presence of 
any danger not ordinarily to be expected when 
walking upona railway track. ‘The respondent 
claims that, having fenced its right of way and 
posted the notices as to danger, it thereby dis- 
charged its duty in the way of securing the pub- 
lic. and was entitled to use upon its own prem- 
ises such devices as it chose to operate. It is 
therefore claimed that appellant was a trespas- 
ser upon respondent’s premises at the time he 
was injured, and for that reason cannot recover. 

It cannot be said that appellant's presence upon 
respondent's premises was initiated by trespass. 
He had by contract and for a consideration first 
entered upon the premises, and had been carried 
as a passenger from Seattle to Tacoma. The same 
contract called for his transportation from ‘l'aco- 
ma to Seattle, and he therefore not only hada 
right to be upon the premises, but was there by 
the invitation and consent of respondent. The 
conduct of respondent’s agents and employees in 
forcing him to leave the car is unexplainable in 
the light of the evidence in the record. Certainly 
the demand for speed in modern travel does not 
call for such zeal on the part of the employees of 
a railway company that time shall not be given a 
passenger to get aboard when he has already paid 








his money in the usual manner for his transport- 
ation. The fact remains in this instance, however, 
as appears from the record, that just that thing 
occurred, and appellant was forced to step 
from the car upon respondent’s right of way. He 
was therefore not a trespasser ab initio, and cer- 
tainly not one up to the time he was left in the 
nighttime at a strange place upon respondent’s 
premises. Being thus left upon the premises, 
where he had a right to be, did he thereafter be- 
come a trespasser? It is true he was left at a sta- 
tion surrounded by farm houses, but that was only 
a part of the premises to which he had been in- 
vited by respondent when it accepted his money 
and agreed to carry him as a passenger. He had 
the right to pass over the entire right of way in 
respondent’s.cars, but that right had been denied 
him. When he was left by respondent he was not 
directed to leave its premises, but was merely 
forced from its cars and deposited upon its right 
of way. He was not informed how in the night- 
time he could find his way over the ordinary 
highways. Being thus left upon the premises, un- 
der all these circumstances, did he have no rights 
greater than those of an ordinary trespasser when 
he moved along respondent’strack? It is true he 
was not invited upon the premises as a pedes— 
trian, but he was invited to come for business 
purposes, and we believe, under all the condi- 
tions, that he did not become a trespasser in the 
really tortious sense of that term, even though 
some elements of technical trespass may have 
been present. He was in any event entitled to 
the reasonable protection from injury which one 
human being owes to another when placed in like 
situation. Respondent's agents must have known 
that, from common experience, the thing appel- 
lant was most apt to do was to take the track back 
to Tacoma. They should therefore have seen that 
he was advised of the danger of such a course 
because of the unusual and imperceivable danger 
to an uninformed traveler. Doubtless he was re- 
quired to take the risk of all ordinary dangers 
attending a pedestrian upon a railway track, such 
as contact with moving trains, falling through 
bridges, and other usual dangers. But, since he 
same upon respondent's premises rightfully, and 
did not come as a willful trespasser, we think he 
was not required to take the risk of such an un- 
usual and hidden danger as this third rail. Its 
character was unknown to him, and its powerful, 
death-dealing force was entirely concealed. ‘*The 
great force that was being carried over the wires 
gave no evidence of its existence. There was no 
means for a man of ordinary education to distin- 
guish whether the wire was dead or alive. Ithad 
all the appearance of having been properly insu- 
lated. From this fact there was an invitation or 
inducement held out to Clements to risk the con- 
sequences of contact.’’ Clements v. Light Co. 
(La.),11 So. Rep. 51, 52,16 L. R. A. 43, 32 Am. St. 
Rep. 348. In the ease at bar, however, the dan- 
gerous agency was not a wire which, when strung 
upon insulators, may ordinarily be supposed to be 
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charged with electricity, but it was a common rail 
bearing only the appearance of an ordinary rail 
of a railway track, and disclosing no connective 
relations which would render it more dangerous 
than an ordinary piece of iron. If modern trans- 
portation methods involve the use of such con- 
cealed, unprotected, dangerous, and deadly de- 
vices in places where persons of common experi- 
ence may be expected to come in contact with 
them, we believe those who use them should not 
escape liabiiity unless they exercise such a degree 
of care to warn and protect those who are injured 
as the circumstances and surroundings reasonably 
require. Whether such care is exercised in a given 
case becomes a question of fact for the jury. In 
a case of this kind the conditions are out of the 
ordinary, and call for care commensurate there- 
with. ‘To the uninformed the danger in this rail 
was as completely hidden as is the danger in the 
case of aspring gun. It is true spring guns are 
usually set for the express purpose of inflicitng 
injury or taking life, while this rail was placed 
without such intention, but to be applied to the 
useful purposes of commerce and transportation. 
‘Yo one ignorant of the presence of the danger. 
however, injury follows alike as the result of 
ceming in contact with either device. This court 
has held that death to an absolute trespasser from 
the discharge of a spring gun, not set to kill any 
particular person, makes the one who sets it 
guilty of murder in the secohd degree. State v. 
Barr, 11 Wash. 481, 39 Pac. Rep. 1080, 20 L. R.A. 
154,48 Am. St. Rep. 890. While the absence of 
criminal intent may remove this case from the 
domain of crime, yet resultant damage from neg- 
lect to sufficiently guard and warn against what 
is in itself an entirely concealed death trap is in 
effect the same as that visited by the spring gun, 
and is certainly ground for recovery of damages. 
Whether such neglect exists in this case is for the 
jury to say, and the same is also true as to whether 
appellant was guilty of contributory negligence. 
The general principle applying to those who go 
upon premises of another by invitation orinduce- 
ment for business purposes is well expressed in 
Carleton v. Franconia Iron & Steel Co., 99 Mass. 
216, as follows: ‘*The owner or occupant of land 
is liable in damages to those coming to it, using 
due care, at hisinvitation or inducement, express 
or implied, on any business to be transacted with 
or permitted by him, for an injury occasioned by 
the unsafe condition of the land or of the access 
to it, which is known to him and not to them, and 
which he has negligently suffered to exist and 
has given them no notice of.*" The above state- 
ment of principle exactly covers the relations of 
respondent and appellant at the time and place 
the latter was put off the car. If he had at that 
place come in contact with this hidden danger, 
the stated principle would have completely cov- 
ered this case, without leaving room for argu- 
ment. The concealed danger was not, however, 
‘at that immediate point, but first appeared just 
outside the station grounds, a few feet. away. 





Unless a radical change of relationship occurred 
the moment appellant crossed the line between 
the stition grounds and the unprotected third 
rail, then it did not occur at all. For reasons 
already stated, we think, as he was nota tres. 
passer in the beginning, he did not become a rea] 
trespasser at all, but was on respondent’s prem- 
ises by inducement for business purposes, and, 
being left as he was under the peculiar circum. 
stances, he was not required to measure with ex. 
actness any given number of square feet of te- 
spondent’s right of way which he might occupy, 
and at the same time feel secure from hidden and 
unusual dangers, unless he had been warned of 
the danger. We therefore think the authority 
quoted is applicable to appellant’s situation at 
the time he was injured. ‘he same principle is 
sustained in the following cases: Bennett y, 
Railroad Co., 102 U. 8. 577, 26 L. Ed. 235; Nick- 
erson v. Tirrell, 127 Mass. 236: Davis vy. Central 
Congregational Society, 129 Mass. 367, 37 Am. 
Rep. 368; Beck v. Carter, 68 N. Y. 283, 23 Am, 
Rep. 175; Camp v. Wood. 76 N. Y. 92,32 Am, 
Rep. 282; Hayward vy. Merrill, 94 Ill. 349, 34 Am, 
Rep. 229; Hartwig v. C. N. W. Ry. Co.. 49 Wis, 
358.5 N. W. Rep. 865. 

Respondent cites a number of cases where the 
relationship in the beginning was that of tres- 
passer, andso continued until the time of the in- 
jury. Such, as we have seen, was not true here. 
In Ham vy. President, ete. (Pa.), 26 Atl. Rep. 
757, 20 L. R. A. 682. cited by respondent, a pas- 
senger was wrongfully ejected from a train, and 
was afterwards killed while walking upon the 
track. The standard set in that case was that 
the deceased should have left the track ‘tat the 
earliest practicable opportunity thata reasonably 
prudent man would have discovered and seized, 
and that the plaintiff had the burden of 
proof that he did so. The question was 
left to the jury. The same case is also cited 
by respondent as reported in 21 Atl. Rep. 1012. 
in which the court uses the language that 
nothing short of “imperious necessity’? would 
have excused the deceased in continuing on the 
track, but the opinion on the second appeal 
clearly established the rule above stited as to 
prudence and care, and left it for the jury to de 
cide the fact in that regard. Benson y. Central 
Pae. R. Co. (Cal.), 32 Pac. Rep. 809, also cited by 
respondent, was a case where a six year old child 
was carried with her father beyond her station. 
She and the father walked back upon the rail- 
road track, and the child was struck by a train. 
Recovery was denied. ‘he accident happened 
in broad daylight, and, as we have already inti- 
mated, one walking upona railway track under 
such circumstances, although not a trespasser 
from the beginning, must, in the absence of 
wanton negligence on the part of the railway 
company, take the risk of such ordinary dangers 
as the running of trains, but that a different rule 
should apply where a concealed deadly agency 
is strung continuously along the track, and of 
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which the pedestrian has received no notice. 
Webster ¥. Fitehburg R. Co. (Mass.). 37 N. E. 
Rep. 165, 24 L. R. A. 521, was a case where a 
person in possession of a ticket, while running 
across the company’s tracks outside the passenger 
station, apparently to catch a train about to 
start, was struck and killed by another train. 
zecovery was denied on the theory that he had 
‘not yet become a passenger. In any event, 
whether he was such or not, he was required to 
look out for such known dangers as running 
trains when he was upon the tracks. The facts 
of other cases cited by respondent, we believe. 
do not bear sufticient analogy to the facts of this 
case to make a discus-ion of them profitable here. 
For these reasons, we think the questions of 
negligence and contributory negligence, under 
the evidence as introduced, were for the jury 
under proper instructions. We therefore think 
the court erred in withdrawing the case from the 
jury. 

The judgment is reversed, and the cause re- 
manded with instructions to proceed with a new 
trial. 

Nore.—Exvceptions to the Rulethat One Injured on 
Railroad Track, Being a Trespasser, Cannot Re- 
cover.—ltis a well known rule, in support of which we 
need cite no authorities, that one injured by a train 
while walking along or crossing the tracks ofa rail- 
road corporation at a place not a highway, and where 
no inducement is held out to him by the corporation, 
cannot maintain an action against the corporation. 
Wright v. Railroad, 129 Mass. 440. The reason for 
the rule is that a railroad track is not a public high- 
way, but is strictly private property, and persons have 
no more‘right upon it than upon any other strictly 
private property. Isabel v. Hannibal, ete., Railroad, 
60 Mo. 475. 

With the foree of this general rule confronting us 
our duty at the present time is to show its limitations, 

the exceptions, which the courts have made to it. In 
the tirst place we observe that where the railroad’s 
right of way is the only way of access to a man’s home 
or place of business, be is not a trespasser, nor guilty 
of contributory negligence in using the track of the 
railroad for purposes of egress and ingress. Craw- 
ford v. Railroad Co., 5 Phila. 359; MeDermott v. Rail- 
road, 28 Hun (N. Y.), 325. Thus, in the last case cited 
a railroad company built houses for its workmen, so 
ocated that access to them could only be had by going 
down and crossing the track. A boarder of a work- 
man, one dark night, was going from the house down 
the track, when he was struck and injured by an en- 
gine showing no light. The court held that the per- 
son injured could maintain an action against the com- 
pany. ‘ 

In the principal case wrongful ejection from a train 
is held not to constitute the person so wrongfully 
ejected, a trespasser who seeks to use the track asa 
highway. This does not seem to be exactly the rule 
sustained by the authorities, although the courts are 
certainly not clear in their holdings on this question. 
Thus, it has been held that one who is wrongfully 
ejected from a train has no right to travel on the rail- 
road tracks if there is any other safe and convenient 
route. Verner y. Railroad, 103 Ala. 574, 15 S80. Rep. 
The most celebrated case on this point is that 
cited by the court in the principal case, to-wit: Ham 


872. 





v. Canal Company, 142 Pa. 617, 21 Atl. Rep. 1012, 
modified, 155 Pa. 548, 26 Atl. Rep. 757, 32 Wkly. Notes 
Cas. 335, 20 L. R. A. 682. When this case first came 
before the Supreme Court of Pennsylvania, that court 
held that where one is ejected from a train, he is at 
liberty to walk on the track no further than is abso- 
lutely necessary to enable him to reach a position of 
safety, and itis his duty to adopt any means of egress 
from the track which should be made use of by a per- 
son of ordinary prudence for that purpose, and a dis- 
regard of that duty is contributory negligence. 142 
Pa. 617. When this same case again came before the 
court it was held that decedent was not guilty of con- 
tributory negligence unless he failed to get off the 
track at the earliest practicable opportunity, that a 
reasonably prudent man would have discovered and 
seized, and that this fact was one for the jury to pass 
upon. 155 Pa. St.548. Judge Green dissented in that 
case on the ground that decedent’s presence on the 
track could only be excused by imperious necessity, 
which was a question for the court. 

Another exception is the case of a person employed 
on or near the track of a railroad. Thus, persons en- 
gaged in business near a railroad track, whose duties 
require them to pass from one side of the track to the 
other, cannot be regarded as trespassers, so as to ab- 
solve the railroad company from the exercise of care 
for their protection, though the place is not a public 
crossing. Owens v. Railroad, 41 Fed. Rep. 187; Collins 
v. Railroad, 55 N. Y. Sup. Ct.31. This rule would not 
apply, however, if it were unnecessary for the work- 
man to cross or walk along the tracks. Shackelford’s 
Admr. v. Railroad, 84 Ky. 48; Sweeney v. Railroad, 
128 Mass. 128; Pennsylvania Co. v. Meyers, 136 Ind. 
242, 36 N. E. Rep. 382. So also where certain grounds 
were jointly occupied by two railroad companies, so 
that the servants of each had to pass over the other’s 
track in the discharge of their ordinary duties, the 
law is that the servants of neither company can be 
held trespassers as to the other. Illinois Central 
Railroad y. Frelka, 110 Ill. 498. Soalso a track re- 
pairer going on the right of way with the foreman 
and other members of the gang, after work hours, to 
take a train for the next working place is not a tres- 
passer. Swadley v. Railroad, 118 Mo. 268, 248. W. 
Rep. 140, 40 Am. St. Rep. 366. So also where a con- 
tractor engaged in repairing defendant’s depot build-- 
ing, kept tools and materials in acar on one of the 
railroad tracks, and the contractor’s employees fre~ 
quently each day, with the knowledge of defendant 
railroad, crossed the intervening tracks to reach the 
ear, it was held that the defendant railroad owed 
them the duty to use reasonable care for their protec- 
tion while so crossing the track. Dempsey y. Railroad, 
81 Hun, 156, 30 N. Y. Supp. 724. 


BOOK REVIEWS. 


FROST ON INCORPORATION. 

A very valuable and important treatise has ap- 
peared on the subject of the Incorporation and Or- 
ganization of corporations by Thomas G. Frost, LL. 
D., of the New York bar. This work includes a syn- 
opsis-digest of the general incorporation acts of the 
several commonwealths, with decisions bearing there- 
on; also forms for drawing charters under the laws 
of the several states and territories, general and 
specific object clauses for insertion in charters, by- 
laws and minutes, and other matters connected with 
these subjects. In this work, Mr. Frost has sought 
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to place in the hands of the profession throughout the 
country a practical guide to the formation of business 
corporations under the laws of every state. It shows 
under the corporation act of which state the objects 
of the proposed corporation can bert be attained, 
andall the requirements thereof. It furnishes full 
instructions as to drafting charters, holding meet- 
ings, drawing up by-laws, and keeping records. It 
gives the decisions of the courts interpreting every 
section of the several acts, and all other necessary in- 
ormation. ‘The author through bis professional 
connection with the National Incorporating Co., of 
which he is general counsel, has had exceptional 
facilities for the preparation of the work, and it ean 
be relied upon as accurate and up-to-date. It is, in 
fact, the most complete work in existence on the in- 
corporation. ef companies; purchasers of the work are 
furnished with a synopsis-digest of all that is found 
in the five-volume edition of the corporation laws of 
all the states; and finally the forms given will be found 
more correct and satisfactory than those in any other 
book. : 
Printed in one volume of 622 pages 
by Little, Brown & Co., Boston, Mass. 


and published 


AMERICAN DIGEST, 1904 A. 

It is with ever increasing pleasure and satisfaction 
that we prepare for the reception of each of the semi- 
annual volumes of the American Digest. For it is to 
these volumes we expect to go finally to find all the 
law. Text-books, special digests, encyclopedias, all 
assist Us, in a manner, but we are never sure we have 
exhausted any subject of the law until we have con- 
sulted the latest volume of the American Digest. 

The volume known as 1904 A digests allthe current 
decisions of allthe American courts, as reported in 
the National Reporter System, the official reports, 
audelsewhere, together with leading English cases, 
from October 1, 1908, to March 31, 1904. The annota- 
tions in this volume are, if anything, more exhaustive 
and complete than ever before and serve to point the 
enquirer to every possible source of information on 
the subjectecf inquiry. Indeed, we are frank in the 
statement that we know of noseries of general legal 
publications that approximates in importance the 
series known as the American Digest, and next after 
securing the digests and statutes of his ownstate, the 
lawyer should see to it that his next item of expense 
includes this very valuble series of law books. 

Published by the West Publishing Company, St. 
Paul, Minn. 

HUGHES ON FEDERAL PROCEDURE. 

Another valuable addition has been made to that 
most successful series of legal text books known as the 
Hornbook Series. The new member of this interesting 
family is entitled ‘*A Handbook of Jurisdiction and 
Procedure in United States Courts’? by Robert M 
Hughes, of the Norfolk (Va.) bar, ° 

A feature of peculiar excellence in this work on 
federal procedure is the scheme of the author in com- 
meneing with the courts in which cases originate and 
working up through the courts of last resort. The 
author speaks of this feature of his work as follows: 
“It has seemed to the author much better and simp- 
ler in the discussion of the subject to commence 
with the inferior courts and follow up through the 
courts of last resort, though that is not the usual 
scheme adopted by other text books on the subject. 
While this plan involves some duplication and cross- 
referencing in case of subjects of which the different 








federal courts have concurrent jurisdiction, its ad- 
vantage in enabling the student to trace a case from 
its inception to its final conclusion is so great as to 
have convinced the author that it is the best method 
of treating the subject. 

Printed inone volume of 634 pages and published 
by West Publishing Company, St. Paul, Minn. 


BOOKS RECEIVED. 


TheLaw of Real Property,being a complete compend- 
ium of real estate law, embracing all current case 
law, carefully selected, thoroughly annotated and 
accurately epitomized; comparative statutory con- 
struction of the laws of the several states; and ex 
haustive treatises upon the most important 
branches of the law of real property. Edited by 
Emerson E. Ballard, editor of ‘‘Deed Forms An- 
notated,’”’ and one of the Authors of “Ballards’ Real 
Estate Statutes of Indiana,” ‘“Ballards’ Real 
Estate Statutes of Kentucky,” ‘‘Ballards’ Ohio Law 
of Real Property,” Vol. 10. Chicago, Ill., T. H. 
Flood & Co., 1904. Sheep, pp. 902. Price, $6.50. 
Review will follow. 


HUMOR OF THE LAW. 

The truth of the following is vouched for by a 
Michigan correspondent, says Law Notes. An Irish 
drayman in asmall v illage in Michigan was elected 
constable. The morning after election, while doing 
his customary business witha pair of old horses that 
had seen many better days, and with a long stick for 
a whip jabbing first one and then the other, he was 
heard to say, ‘Git up here, git up, yez lazy ould crow 
baits, gitup. Lniver seed the like of yez before. [1 
have yez arrested for resisting an officer of the la.” 


A Western judge recently sentenced a man to im- 
prisonment for life. Before removal from the court 
of tbe prisoner heexclaimed that the judge was no 
gentleman. The indignant jurist promptly added two 
years to the sentence. 


TIVITY, .7 7 cy 

WEEKLY DIGEST. 

Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Couris ce? Last 
Resort, and of all the Federal Courts, 
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ABATEMENT AND REVIVAL — Insane Person.—A suit 
inthe name of a committee of an insane person to re- 
cover a debt may be revived in the name of the admin- 
istrator of the insane person.—Straight v. Ice, W. Va., 48 
8. E. Rep. 837. 
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2. ACCIDENT INSURANCE — Liability Covering Ex- 
penses of Defending Suit.—The extent ofthe liability of 
acasualty company determined, under a policy insur- 
ing an employer from loss for liability arising from in- 
juries to employees, with respect to the expense of de- 
fending a suit brought against the insured.—Cudahy 
Packing Co. v. New Amsterdam Casualty Co., U.S. C.C., 
S. D. Iowa, 182 Fed. Rep. 623. 


3. ACTION — Joinder of Causes.—Declaration which 
joins ina single count a claim on contract with claim in 
tort held bad on demurrer.—W ilkins v. Standard Oi1 Co., 
N. J., 59 Atl. Rep. 14. 

4. ADVERSE POSSESSION—Subsequent Survey.—Where 
plaintiff had acquired title by adverse possession, a sub- 
sequent survey to find the south line of the land with 
plaintiff's consent could not prejudice such title.—Fatic 
vy. Myer, Ind., 72 N. E. Rep. 142. 


5. ADVERSE POSSESSION—Trespass to Try Title.— 
Where defendant claimed title by adverse possession 
and payment of taxes for five years, production of re- 
ceipts for the taxes established prima facie that the land 
had been rendered for taxes forthe years covered by 
the receipts.—Thomson vy. Weisman, Tex., 82 8. W. Rep. 
5038. 

6. AFFIDAVITS — Justices of the Peace.—The letters 
“J. P.” following the name of a person affixed to the 
jurat of an affidavit, designate such person asa justice 
of the peace.—Abrams v. State, Ga., 48 8. E. Rep. 965. 

7. APPEAL AND ERROR — Correcting Stenographic 
Report —Where trial judge corrects statement of facts 
by asworn stenographer, his certificate is conclusive, 
and statement cannot be discredited by assignment of 
error.—Nacogdoches Grocery Co. v. Rushing & Smith, 
Tex., 82S. W. Rep. 659. 

8. APPEAL AND ErroR — Judgment for Costs.—In an 
action at law in a federal court, where, except in the few 
instances otherwise provided by statute, the prevailing 
party is entitled to costs as a matter of positive right, a 
judement, rendered on dismissal, denying such right, is 
reviewabie by writ of error —Western Coal & Mining 
Co. v. Petty, U.S. C. C. of App., Eighth Circuit, 152 Fed. 
Rep. 603. 

9. APPEAL AND ErROR—Remanding.—The judge can- 
not remand acase pending on appeal inthe superior 
court for trial to the court from which it was appealed. 
—Fish v. Du Bose, Ga., 48 8. E. Rep. 915. 


10. APPEAL AND ERROR—Self-invited Error.—A party 
cannot complain of the erroneous submission of a ques- 
tion of law or mixed question of law and fact to the jury, 
where its own prayer for instructions asked the submis- 
sion of such question.—Town of Frostburg v. Hitchins, 
Md., 59 Atl. Rep. 49. 

ll. ARREST—Warrant Essential.—Where a lawful ar- 
rest cannot be made, except undera warrant, the war- 
rant must be at the time of the arrest in the possession 
of the arresting officer.—Adams y. State,Ga., 488. EK. 
Rep. 910, 

12, ASSAULT AND BATTERY — Justification. — Insulting 
language used by achild nine years old to an adult fur- 
nisbed no justification for an assault on the child.—Me- 
Kinley v. State, Ga.. 48S. E. Rep. 917. 


12. ASSIGNMENTS — Check on Assignment.—The giving 
of a check directing payment of a certain sum to the 
payee, or order, does not, without presentation, consti- 
tute an assignment.—Love v. Ardmore Stock Exch , Ind, 
Ter., 82 8S. W. Rep. 721. 

14. ASSOCIATIONS—Contracts of Employment.—A vol- 
untary political association operating a daily news- 
paper held liable for services of an employee to the ex- 
tentthat a fund properly applicable to payment of such 
services had been diverted to the payment of liens on 
the association’s printing plant.—Hosman Vv. Kinneally, 
#0 N. Y. Supp. 357. 





15. ATTACHMENT — Certificate of Stock.—Capital stock 
in a domestic corporation is subject to attachment, 
though certificate of stock is in possession of debtor out- 
side the state.—Cord v. Newlin, N. J., 59 Atl. Rep. 22. 


16. ATTACHMENT— Variance, Motion to Quash.—A plea 
in abatement to an attachment, which sets up only mat- 
ters of variance between the declaration and affidavit 
may be treated as a motion to quash.—Simmons v. Sim- 
mons, W. Va.. 48 8. E. Rep. 833. 


17. BANKRUPTCY —Ancillary Proceedings.—Bankr* Act 
July 1, 1898, ch. 541, confers no ancillary jurisdiction ona 
district court as a court of bankruptcy to aid in the ad- 
ministration of the estate of a person ad@judicated a 
bankrupt in another district, and such court is without 
power to appoint an ancillary trustee.—Jn re Tybo Min- 
ing & Reduction Do., U.S. D. C., D. Nev , 182 Fed. Rep. 
697. 

18. BANKRUPTCY — Dismissal of Petition.—A court of 
bankruptcy is not authorized to dismiss a bankrupt’s 
petition for discharge, filed in due time, because of de- 
lay in bringing the matter to a hearing after specifica- 
tions of objection have been filed.—Jn re Wolff, U. S. D, 
C.,N. D. Cal., 182 Fed. Rep. 396. 


19. BANKRUPTCY—Injunction and Cost Bonds.—A trus- 
tee or receiver in bankruptcy will not be required to 
give security for costs in a suit instituted by him in the 
jurisdiction of his appointment, unless it appears that 
he is acting in bad faith or unreasonably, or that equity 
requires security from the creditors interested. — In re 
Barrett, U.S. D.C., W. D. Tenn., 132 Fed. Rep. 362. 


20. BANKRUPTCY— Notes of Corporation fer its own 
Stock.—Notas given by » corporation in payment. for 
its own stock, where the transaction rendered it insol- 
vent, are ultra vires and void, and cannot be proved 
against its estate in bankruptcy.—/n re 8S. P. Smith Lum- 
ber Co., U.S. D.C., N. D. Tex., 152 Fed. Rep. 6 18. 


21. BANKRUPTCY—Occupation of Alleged Bankrupt.— 
An alleged bankrupt, although residing on a farm, 
which he Cultivated to some extent, held not engaged 
chiefly in farming, butin dealing in cattle, in which 
business he incurred the most of his indebtedness, 
which was large, and subject to proceedings in involun- 
tary bankruptcy.—Jn re Brown, U.S. D. C., 8. D. Lowa, 
132 Fed. Rep. 706. 


22. BANKRUPTCY — Petitions in Different Districts.— 
Where petitions in bankruptcy are filed against a cor- 
poration in the district of its incorporation and also in 
the district where it does business, proceedings in the 
latter will be stayed until a hearing has been had in the 
court of the domicile, and sueh court has determined, 
under the provisions of Bankr. Act, 1898,whether or not 
the convenience of the parties requires the case 
to be_transferred.—Jn re Globe Sec. Co., U. 8. D. C.,8. D. 
N. Y., 132 Fed. Rep. 706. ’ 


23. BANKRUPTCY—Property under Levy of Execution. 
—Where a sheriff made levy on goods of benkrupt more 
than four weeks before bankruptcy, and pending sale 
bankrupt filed voluntary petition, the venditioni exponas 
will be restrained.—in re Vastbinder, U.8.D.C,M.D 
Pa., 182 Fed. Rep. 718. 


24. BANKRUPTCY- Writ of Sequestration.—In a suit in 
equity by a trustee in bankruptcy to establish rights in 
property, thecourt may issue a writ of sequestration 
to prevent the removal of the property from the dis- 
trict, where the showing is not such as to warrant the 
appointment ofa receiver.—Horskins vy. Sanderson, U. 
8.D. C., D. Ver., 132 Fed. Rep. 415. 


25. BANKS AND BANKING—Check on Deposit.—Awr it 
of garnishment, served on a bank in an action against a 
depositor, creates a lien on the deposit superior to that 
ofa holder ofa prior unpresented check.—Love y. Ard- 
more Stock Exch., Ind. Ter., 82 8. W. Rep. 721. 
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26. BANKS AND BANKING—Indorsement.— Whether de- 

fendant bank was liuble on an indorse ment of anote to 
plaintiff held for the jury.—First Nat. Bank v. Ander- 
4 son, Ind. Ter.,82 8. W. Rep. 693. 
27. BANKS AND BANKING—Power to Purchase Stock of 
Other Bank.—A national bank has no power to invest 
its surplus funds in the stock of another national bank, 
4 and cannot be assessed thereon as a stockholder, al- 
though it actually made the purchase, and held and re- 
ceived dividends on the stock.—Shaw v. National Ger- 
man-American Bank, U. 8S. C. C. of App., Eighth Cir- 
cuit, 182 Fed. Rep. 658. 





28. BENEFIT SOCIETIES—By Laws, Salary to Physi- 
cian.—By-faw of a benevolent corporation held to for- 
bid the payment of a salary to a physician.—Flaherty yv 
Portland Longshoremen’s Beney. Soc., Me., 59 Atl. Rep. 
58. 

29, BILLS AND NoTES—Accommodation Note, Consid- 
eration.—The drawer of anaccommodation check can- 
! not plead want of consideration against a bona fide hold- 

er.—Metropolitan Printing Co. v. Springer, 90N. Y. Supp, 
5 376. 
: 320. Ronps—Action on Bond, Pleading.—-In an action 
i onabond, a defense that it was extorted in proceedings 
which were void for want of jurisdiction is the subject 

a pleainbar, and notofa plea to the jurisdiction.— 
i Birch v. King, N.J., 59 Atl. Rep. 11. 


31. CANCELLATION OF INSTRUMENTS — Deed Fraudu- 
lently Recordcd.— Right of action by father against son 
% to cancel deed fraudulently recorded by son held not to 


accrue until the son recorded deed.—Arnold’s Heirs v- 
Arnold, Ky., 82 8. W. Rep. 606. 
32. CANCELLATION OF INSTRUMENTS—Jurisdiction of 
is Court.—A state court of general jurisdiction, having 
original cognizance of causcs at law and in equity, has 
jurisdiction of the subject-matter ofa suit to cancel a 
mortgage on real property within its territorial juris- 
diction. —Ridge v. Manker, U. 8.C.C. of App , Righth 
Circuit, 132 Fed. Rep. 599. 
48. CARRIERS—Brakeman, Choice of Dangerous Place. 
—A brakeman held not entitled to recover for injuries 
received while attempting to jump from the roof of one 
ear to that of another, which was of peculiar construe- 
tion.—Benson v. New York, N. H. & H. R. Co., R. I.. 
: 59 Atl. Rep. 79. 
34. CARRIERS—Care Required—A person maintaining 
; an elevatorin a store held bound toex reise the highest 
: degree of care usually exercised by prudent persons in 
the same business in its management.—H. B. Phillips 
Co. v. Pruitt, Ky., §28. W. Rep. 628. 


: 45. CARRIERS—Duty to Look and Listen.—That a flag- 
‘ man atcrossing failsto lower the gates asa person ap- 
proaches the track does not relieve that person of his 
duty to look for an approaching train.—Van Riper v. 
New York, S & W. R. Co., N. J., 59 Atl. Rep. 26. 

46. CARRIERS—Injury to Passenger at Station.—A rail- 
road company is not liable to one of its passengers for 
an injury received, while waiting for his train, by the 
carelessness of an employee of another company using 
the same station.—Miller v. West Jersey & 8. R.Co , N. 
J , 50 Atl. Rep. 13. 

37. CHATTEL MORTGAGES—Permission to Sell Property. 
—A sale of mort aged property by the mortgagor with 
the mortgugee’s consent conveys a good title tothe 
purchaser, and the propertyis not subject to replevin at 
the suit of the mortgagee.—Rogers v. Nidiffer, Ind. Ter., 
82 S. W. Rep. 673. 
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38. COLLISION— Elements of Damages Recoverable.—A 
vessel, injured in collision through the fault of another 
vessel, is entitled to recover as damages the expenses 
incurred in securing a new rating, made necessary by 
the collision, and also dockage expenses and wages of 
a watchman while she is necessarily detained fur re 
pairs.—The Sequoia, U. 8. D. C., N. D. Cal., 182 Fed. Rep. 
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39. CONTEMPT—Failure to Comply with Order.—A party 
who refused to obey an order of courtdirecting the de- 
livery of property to a receiver could not defeat con- 
tempt proceedings by attacking the propriety of such 
order.—Lawson v. Tyler, 90 N. Y. Supp. 18s. 

40. CONTEMPT—Libel of Court.—Where one convicted 
on acriminal prosecution published a libelous article 
concerning the judge, the court had power to punish him 
for a contempt, though the cause had ended by entry of 
judgment and satisfaction.—Burdett v. Commonwealth, 
Va ,48 8. E. Rep. 87s. 

41. CONTRACTS—Action on Contract. — Defendant is 
liable to plaintiff for work performed under contract 
which was abahdoned by plaintiff because of nonper- 
formance by defendant.—Degnan v. Nowlin, Ind. Ter., 
$28. W. Rep. 758. 

42, CONTRACT—Failure to Remit Royalties on Produe- 
ing Play.— Where defendants agreed to pay royalties on 
producing a play, held, that failure of their agent to re- 
mitthe royalties was failure of defendants.—Weber y. 
Mapes, 90 N. Y. Supp. 225. 

48. CONTRACTS—Refusal to Perform.—A mere declara- 
tion by a party to an executory contract of an intent not 
to perform it, retracted before acted upon and before 
injury has resulted, does not constitute a breach.— 
Swiger v. Hayman, W. Va., 48S. E. Rep. $39. 


44. CONTRIBUTION—Claim of Executor.—An executor 
held not to have a right of action against the distribut- 
ees for contributions to pay counsel fees, «fter final 
settlement of accounts and distribution —Blair v. Blair, 
90 N. Y. Supp. 190. 

45. CORPORATIONS—Consolidation, {Issue of Stock.— 
Issue of stock in consolidated corporation to director 
of one of the merged corporations, under resolution of 
stockholders of such corporation, held unauthorized.— 
United Gold & Platinum Mines Co. v. Smith, 90 N.Y. 
Supp. 199. 

46. CORPORATIONS — Power to Make Contract of 
Guaranty.—A ¢orporation chartered for the purpose of 
buying and selling lumber and other building materials 
has no power to bind itself as guarantor for the per- 
formance of a building contract by another.—Jn re 8S, P. 
Smith Lumber Co., U.S. D. C., N. D. Tex., 142 Fed. Rep. 
620. 

47. CORPORATIONS—Power of Oflicers.—A president of 
a corporation cannotcharge the corporation with the 
amount he paid on a note which he had endorsed in the 
name of the corporation without authority.—Triplett vy. 
Fauver, Va., 48 S. E. Rep. 875. 

48. CORPORATIONS—Public Duties. — Where a public 
duty is imposed on a corporation by its charter it can- 
not relieve itself of such duty by leasing its property 
and franchise.—Ryerson v. Morris Canal & Bunking Co., 
N.J.,59 Atl. Rep. 29. 

49. CORPORATIONS—Suit by Trustee for Bondholders. 
—The refusal of a court, in a suit by a trustee for bond- 
holders of a corporation to obtain a sale of pledged se- 
curities, to require the litigation of collateral matters 
between bondholders held within its discretion.— Land 
Title & Trust Co. v. Tatnall,U. 8. C.C. of App., Third 
Circuit, 132 Fed. Rep. 305. 

50. CRIMINAL EVIDENCE—Abortion.—Testimony show- 
ing illicit relations between the codefendant and the 
female, on proofof conspiracy to commit an abortion, 
is admissible to show motive.—Barrow y. State, Ga., 48 
S. E. Rep. 950. 

51. CRIMINAL EVIDENCE—Reputation —A question as 
to defendant’s reputation as to his chastity and mor- 
ality “among his fellow workmen” held too narrow.— 
State v. Brady, N. J., 59 Atl. Rep. 6. 


52. CRIMINAL TRIAL—Jurors, Disqualification.— Where 
an alleged disqualification of a juror was met by coun 
ter showing, it was noterror to overrule a motion for a 
new trial because thereof.- Sullivan v. State, Ga., 48 8. 
E. Rep. 949. 
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53. DAMAGES—Medicines.—In an action for personal 
injuries, recovery should not be allowed for medicines 
on proof merely that acertain sum was paid for them.— 
polacci v. Interurban St. Ry. Co.,90N. Y. Supp. 341. 

M4. EJECTMENT— Proof of Title.—Plaintiffin ejectment 
against one in possession and with paper title cannot 
recover merely on a paper title, without any preof of 
occupation by himself or his predecessors.—Baxter y. 
Brown, R.1.,59 Atl Rep. 73. 

55. EVIDENCE—Genuineness of Signatures.—Compari- 
sons of genuine signatures with alleged spurious signa- 
ture of the note in issue are for the jury.—Groff v.Greff, 
Pa., 59 Atl. Rep. 65. 

56. EXECUTORS AND ADMINISTRATORS — Persons En- 
titled to Compel Accounting.—Children of a deceased 
testator have, by operation of law, such an interest in 
the estate as to authorize them to compel the executor 
to account, under Code Civ. Proc., § 2727.—In re Meyer’s 
Estate, 909 N. Y. Supp. 185. 

i?. EXPLOSIVES—Liability of Manufacturers Furnish- 
ing Gasoline.—The mere fact that a manufacturer has 
been accustomed to supply a merchant with petroleum 
for sale for his customers held not to impose the duty of 
continuing to furnish it —Marples v. Standard Oil Co., 
N.J., 59 Atl. Rep. 32. 

5s. FRAUD—Variance Between Complaint and. Judg- 
ment.—Where the complaint is for false representations 
and deceit in the sale of land, it is error to render judg- 
ment as for breach of warranty.-—-Moore v. Giddings, 
Conn., 59 Atl. Rep. 36. 

59. GARNISHMENT — Foreign Attachment. — Where a 
Pennsylvania court has acquired jurisdiction ofa suit 
byjattachment against a foreign corporation under the 
state statute, a federal court has jurisdiction on removal 
of the cause by either the defendant or a garnishee.— 
Greevy v. Jacob Tome Institute, U. 8.C.C., W. D. Pa., 
132 Fed. Rep. 408. 

60, GUARANTY— Powers of Corporations. — A contract 
by which a lumber company undertook to become 
bound for the building of a house by a builder in accord- 
ance with certain plans and specifications construed, 
and held one of guaranty.—ZJnx re 8. P. Smith Lumber Co., 
U.S. D.C., N. D. Tex., 132 Fed. Rep. 620. 

61. HABEAS CorRPUS—Discharge, Federal Courts, State 
Prisoner.—The rule applied that a federal court will not 
discharge a State prisoner, whose case has been finally 
determined by the state courts, on a writ of habeas corpus 
except where the case is peculiar or urgent.—Jn re Am- 
mon, U.S. C. C., 8. D. N. ¥., 182 Fed. Rep. 714. 


62. HUSBAND AND WIFE — Liability of Husband for 
Medical Services.—Husband’s liability for medical serv- 
iees rendered and medicines furnished wife living apart 
from him depends on whether separation 1s due to his 
fault—Wolf v. Schulman, 90 N. Y. Supp. 363. 

68. JUDGES—Frivolous Aetion.—Aside from any statu- 
tory authority, a court of general jurisdiction has power 
on its own motion to dismiss an action as frivolous, 
where the pleadings present no cause of action recog- 
nized by the law.—O’Connell v. Mason, U.S. C.C. of 
App., First Circuit, 182 Fed. Rep. 245. 

4. JUDGMENT — Findings as Evidence of Title.—In 
trespass for carrying away wood, in which defendant 
set up title to the land on which the wood was cut 
through his wife, who was not a party, a finding that de- 
fendant was guilty did not conclude the wife.—Baxter v. 
Brown, R. I ,59 Atl. Rep. 73 

‘5. LANDLORD AND TENANT — Contract, Sublease. — 

Where there was no prohibition against subleasing, the 
consent of the original lessor was not necessary to en- 
title defendant to sublet.—Schenkel vy. Lischinsky, 90 N- 
Y.Supp 300. 
, 6. LARCENY—Borrowing Another’s Property.—Where 
one borrows another’s property, without intent to con- 
vert it,a conversion thereafter pursuant to a subse- 
quently formed intent is not simple larceny.—Abrams y. 
State, Ga., 48 S. E. Rep. 965. 





67. LARCENY — Misdemeanor or kelony.—Larceny is a 
misdemeanor; but, where the value of the goods stolen 
exceeds $50, larceny from the house is a felony.—Bone 
v. State, Ga., 48 S. E. Rep. 986. 


68. LIBEL AND SLANDER — Privilege. — Negligence in 
failing to understand the meaning and effect of a writ- 
ing before a publication thereof under circumstances in- 
jurious to the character of another prevents the com- 
munication from being priviieged.—Holmes vy. Clisby 
Ga., 48 S. E. Rep. 934. 

69. LIMITATIONS OF ACTIONS — Liability of Indorser.— 
A payment onan ov uenote by the maker will not 
remove limitations in a suit against the indorser, within 
six years after such payment, but more than six years 
after his liability became fixed.—Mason v. Kilcourse, N. 
J.,59 Atl. Rep. 21. 


70. MASTER AND SERVANT — Contract of Employment, 
Compensation. — Where a servant is employed at a 
monthly sum, and leaves after 18 days without excuse, 
and the next day is employed by the week at increased 
wages, and leaves after 2 days, he cgnnot recover for his 
18 days’ services.—Natalizzio v. Valentino, N. J.,59 Atl. 
Rep. 8. 

71. MASTER AND SERVANT—Defeetive Street Cars.— 
Where a street car was found defective and marked for 
repairs, the company is not liable to a conductor for 
injuries resulting from the car starter ignoring the mark 
and sending the car out for service.— Shaw v. Manchester 
St. Ry., N. H., 58 Atl. Rep. 1073. 


72 MASTER AND SERVANT — Discharge of Servant.— 
Where a servant was wrongfully discharged before the 
expiration of his term, he may recover on a quantum 
meruit, or sue on the contract and for damages for the 
breach.—James v. Parsons, Rich & Co., Kan., 78 Pac. 
Rep. 438. 


73. MASTER AND SERVANT—Duty to Furnish Sufticient 
Servants to Perform Work.—A master held bound, not 
only to providea suflicient number of servants to perform 
the work, but to see that an adequate number of men is 
assigned to each particular of the work from timeto 
time.—Bonn v. Galveston, H. & 8S. A. Ry. Co., Tex.; 82 8. 
W. Rep. 808. 

74. MASTER AND SERVANT — Electric Lineman As- 
sumed Risk.—Where a lineman was injured by being 
thrown to the ground by the recoil of a wire, the danger 
being obvious, defendant was not guilty of negligence in 
failing to instruct{with reference thereto.—Meehan v. 
Holvoke St. Ry. Co., Mass.,72 N. E. Rep. 61. 


75. MASTER AND SERVANT — Employers’ Liability Act 
—Employers’ Liability Act March 4, 189% (Acts 1893, p. 
295,ch. 130, §1; Burns’ Ann St. 1901, § 708%), held to create 
no liabilities for injuries caused by the negligence of 
persons in charge of a switch.—Indianapolis & G. Rapid 
Transit Co. v. Andis, Ind.,72 N. E. Rep. 145. 

76. MASTER AND SERVANT — Fellow Servants. — An 
employee of an electric railway company, repairing the 
tracks, held a fellow servant with the motorman in 
charge ot a car carrying him to and from his work.— 
Indianapolis & G. Rapid Transit Co.v. Andis, Ind., 72 N. 
E. Rep. 145, 

77. MASTER AND SERVANT—Promise of Master to Re- 
move Danger.—The promise of a master to construct an 
appliance which would remove a danger to which a ser- 
vant was exposed does not relieve the servant from as- 
sumption of the risk, where the danger was imminent 
and he continued inthe work with full knowledge of it. 
—Crum v. North Vernon Pump & Lumber Co., Ind., 72 
N. E. Rep. 193. 

78. MASTER AND SERVANT—Risk Assumed by Motor- 
man.—A motorman on a street car assumes the ordin- 
ary risks of his employment, so faras they are known to 
him or could be known by ordinary ,care. — Union Trac- 
tion Co. v. Buckland, Ind., 72 N. E. Rep. 158. 

79. MASTER AND SERVANT — Venue, Action Against 
Railroad.—For the purpose of determining the venue 
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of his action, the place where railroad employee estab- 
lishes his headquarters, boards, and sleeps is his resi- 
dence.—Gulf, C. &S. F. Ry. Co. v. Rogers, Tex., 82 8S. W. 
Rep. 822. 


80. MUNICIPAL CORPORATIONS '!— Contracts for Water 
Supply.—An ordinance of an incorporated town, grant- 
ing the exclusive privilege to a water company to sup- 
ply the town with water for a specified term, being with- 
in its powers, Citizens, as taxpayers, cannot maintain an 
action to restrain contracts under such ordinance.— 
Incorporated Town of Tahlequah v. Guinn, Ind. Ter., 82 
S. W. Rep. 886. 


81. MUNICIPAL CORPORATIONS — Contracts of Public 
Officer.—A contract between acity anda corporation, 
in which a member of the council is a stockholder, is 
not rendered valid when subsejuently he sells the stock 
which he owned when the contract was executed.— 
Hardy v. City of Gainesville, Ga., 48 S. E. Rep. 921. 

82. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
It does not require an express statutory provision to 
place ona borough the duty of repairing its sidewalks 
and to subject itto actions for damages suffered from a 
defect of repairs.—Hillyer v. Borough of Winsted, Conn., 
59 Atl. Rep. 40. 


83. MUNICIPAL CORPORATIONS — Interference with 
Property Rights,Gas Works.—Narrowing by municipal 
ordinance of the limits within which gas works may be 
erected, including property purchased for that purpose, 
held an arbitrary interference with property rights un- 
der Const. U.S. Amend. 14.—Dobson v. City of Los Ange- 
les, U. 8.8. C., 25 Sup. Ct. Rep. 22. 

84. MUNICIPAL CORPORATIONS—Jurisdiction to Try for 
Violation of Ordinance.— Mayor and city council of the 
City of Americus have jurisdiction to try one charged 
with a violation of an ordinance.—Robinson v. City of 
Americus, Ga., 48 8. E. Rep. 924. 

85. MUNICIPAL CORPORATIONS — Liability for Negli- 
gent Excavating.—A city is liable for the neghgence of an 
independent contractor in excavating a tunnel, where 
the work is done by virtue of the city’s corporate power. 
—City of Chicago v. Murdoch, Ill.,72 N. KE. Rep. 46. 


8. MUNICIPAL CORPORATIONS — Nuisance, Structure 
Over Alley.—A municipal corporation cannot tear down 
a structure built above an alley, the title to which is in 
private proprietors, where such structure is not in facta 
nuisance, obstructing the customary public travel over 
the alley.—Town of Frostburg v. Hitchins, Mc., 59 Atl, 
Rep. 49. 

87. MUNICIPAL CORPORATIONS—Powers of Council, 
Quorum.—In the absence of statutory authority, less 
than a quorum ofacity council have no power tu ad- 
journ a regular meeting.—Pennsylvania Co. vy. Cole, U. 
8. C. C., D. Ind., 182 Fed. Rep. 665. 


88. MUNICIPAL CORPORATIONS — Shortage, Action on 
City Clerk’s Bond.--The failure of the mayor and coun- 
cil to discover shortage in accounts of city clerk held no 
defense to an action on the bond ofthe clerk, subse- 
quently given, for defalcations occurring after execu- 
tion of the bond.—Anderson v. Blair, Ga., 488, E. Rep. 
915. 

89. NAMES — Change of Venue. —Two proper names 
held idem sonans, so that the substitution ofone for the 
other in a transcript on change of venue in a criminal 
case was immaterial. — Taylor v. State, Ark.,82 S. W. 
Rep. 495. 

90, NEGLIGENCE — Duty Toward Licensee.—One com- 
ing on premises at invitation of owner's foreman held 
entitled to exercise of ordinary care for his safety.—Mc- 
Donough v. James Reilly Repair & Supply Co.,90 N.Y. 
Supp. 358. 

91, NEGLIGENCE—Physicians and Surgeons —A physi- 
cian, treating a fractured limb, held only required to ex- 
ercise that degree of diligence and skill which are ordi- 
narily possessed by the average of the members of the 
profession in similar localities.—Bigney v. Fisher, R. L., 
59 Atl. Rep. 72. 





92. NEGLIGENCE — Raising the Issue of Contributory 
Negligence.—The plea ofcontributory negligence is 
one in confession and avoidance, and an allegation 
that the injury occurred from plaintiff’s “own careless- 
ness and negligence” does not raise the issue of con- 
tributory negligence.—Newport, L. & A. Turnpike Co. 
v. Pirmann, Ky., 82S. W. Rep. 976. 

$3. NEW TRIAL—Form of Motion.—A verdict awarding 
damages in the sum of $3,250 toa widow and young 
child for the death of the husband and father, who was 
shown to have been capable of earning $1,200 per year or 
more, held so inadequate as to entitle the plaintifftoa 
new trial.—Usher v. Scranton Ry. Co., U. 8.C.C., M.D. 
Pa., 1382 Fed. Rep. 405. 

94. NUISANCE — Blowing of Whistles.—The blowing of 
whistles ata factory is not a nuisance per se.—Redd y, 
Edna Cotton Mills, N. Car., 48S. E. Rep. 761. 

95. NUISANCE—Question of Law or Fact.—The question 
whether a given state of facts, if found to exist by a 
jury, constitutes a nuisance, is ordinarily one of law for 
the court, or is at least a mixed question of law and fact. 
—Town of Frostburg v. Hitchins, Md.,59 Atl. Rep. 49. 

9%. PARENT AND CHILD — Support and Education.—A 
parent, capable of providing for his duughter, has no 
right to trench upon her property and her income to 
maintain and educate her.—J/zx re Davis’ Estate, 90 N.Y. 
Supp. 244. 

97, PARTNERSHIP—Action for Breach of Agreement.— 
An action may be maintained by one partner against 
another to recover damages for defendunt’s failure to 
comply with his agreement preliminary to the forma- 
tion of the partnership.—Owen v. Meroney, N, Car,, 488. 
kK. Rep. 821. 

98, PARTNERSHIP — Services of Minor Son of Partner. 
—Where the minor son of a member of a tirm rendered 
services for the firm, his father was not entitled to sue 
the tirm for such services.—King v. Moore, Ark., 828. W. 
Rep. 494. 

99. PERJURY—Indictment for Subornation, — An in- 
dictment for subornation of perjury must show that the 
testimony of which the perjury is predicated was ma- 
terial, either by an averment in terms that it was ma- 
terial or by stating facts showing its materiality. — 
United States v. Howard, U. 8. D. C., W. D. Tenn., 132 
Fed. Rep. #25. 

100. PERPETUITIES — Restraint of Alienation. — The 
provision of a will directing that none of testator’s real 
estate be sold by his wife, to whom it was given, or dis- 
posed of in any way during her life, is void as against 
publie policy.—Wool v. Fleetwood, N. Car., 48S, E. Rep. 
785. 

101. PERPETUITIES — Suspension of Alienation.—Tes 
tator may create a trust for two lives in being, the in- 
come to be divided among as many successive lives as he 
sees fit.—Smith v. Haven’s Relief Fund Soc., 90 N. Y. 
Supp. 168. 


102. POSSESSORY WARRANT — Property in Hand of 
Agent.—Where the evidence warranted a finding that 
the property in dispute was left by plaintiff with de- 
fendant as her agent, and not as collateral, plaintifi 
could recover it by possessory warrant,—Allen V. 
Wheeler,-Ga., 48 8. E. Rep. 923. 

103. PowERS—Trusts, Power of Sale.—A power of sale 
may lawfully reside inone who has no interest in the 
property.—Coleman v. Cabaniss, Ga., 48 8S. E. Rep. 927. 

104. PRINCIPAL AND SURETY—Alteration of Contract.— 
Where acontract of ewployment was materially changed 
without the consent of the employee’s accommodation 
sureties, they were discharged from liability on his 
bond.—Cudahy Packing Co. v. Shepard, Tex., 82S. W. 
Rep. 786. 

105. PRINCIPAL AND SURETY—Contract in Excess of 
Agent’s Authority.—An agent, or one acting in a repre 
sentative capacity, who fails to bind his principal, may 
be held liable in an action on the case, or ov an assump: 
sit, or for damages, although not liable on the contract 
as made.—Le Roy v. Jacobosky, N. Car., 48 S. E. Rep. 79 
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106. PRINCIPAL AND SURETY—Extension of Time for 
Payment.—Where the time of payment of a note is ex- 
tended with the consent of the surety, limitations do not 
begin to run as to the surety until the expiration of the 
period of extension.—Cook v. Landrum, Ky., 82 8S. W. 
Rep. 585. 


107. PUBLIC IMPROVEMENTS—Special Taxes.—On ap- 
plication for judgment for a special tax for a sidewalk, 
the court properly refused lc ave to amend the marshal’s 
alleged return of his attempt to collect a special tax.— 
People v. Record, Ill., 72 N. E. Rep. 7. 

108. RAILROADS—Failure to Look and Listen.— Failure 
of a person killed while crossing a railroad track to look 
and listen held insufficient to charge him with con- 
tributory negligence as a matter of law.—Frugia v. Tex- 
arkana & Ft. S. Ry. Co., Tex., 82S. W. Rep. 814. 

109. RAILROADS—Injury to Person Assisting Passenger. 
—A person boarding a train for the purpose of assisting 
passengers to enter it held not a passenger.—Flaherty 
v. Boston & M. R. R., Mass., 72 N. E. Rep. 66. 

110. RAILROADS—Injury to Wheelman at Crossing.— 
Person approaching arailroad crossing on a bicycle, 
whose view and hearing is obstructed, should not pro- 
ceed without having his wheel under control.—Waddell 
v. New York Cent. & H. R. R. Co.,90 N. Y. Supp. 239. 

111. RAILROADS — Postal Clerk, Contributory Negli- 
gence.—A postal clerk, injured between two postal cars 
while attempting to leave the train ata station, held 
guilty of contributory negligence, precluding a recovery. 
—Rice v. New York Cent. & H. R. R. Co., Mass., 72 N. E. 
Rep. 79. 

112. RAILROADS—Proximate Cause.—Where plaintiff's 
vehicle was struck by a locomotive, and the horse ran 
away, and plaintiff was thrown out, held, that the strik- 
ing of the vehicle by the locomotive might have been the 
proximate cause.—Wabash R. Co. v. Billings, Ill., 72 N. 
E. Rep. 2. 

113. RAILROADS—Spark Arresters.— A railroad com- 
pany is only required to use ordinary care to provide 
appliances to prevent the escape of fire; the absolute 
duty to use the most approved spark arresters not being 
required.—Missouri, K. & T. Ry. Co. of Texas vy. Jordan, 
Tex., 82S. W. Rep. 791. 

114. RAILROADS—Subscription to Railroad Extension.— 
Subscriber to extension of railroad held estopped to deny 
his obligation on the ground that the contract was ultra 
vires.—Doherty v. Arkansas & VU. R. Co., Ind. Ter., 8258. 
W. Rep. 899. 

115. RECORDS—Kegistration of Title.— Where, ina pro- 
ceeding forthe registration of title, plaintiff proved title 
in fee, the burden was on a defendant, claiming title un- 74 
der a tax deed, to prove the validity of the deed.—Glos 
v. Hoban, Ill.,72 N. E. Rep. 1. 

116, RELEASE—Signing Under Mistake of Fact.—Where 
one signing a release signs it believing that he is signing 
something else, he may attack the instrument at law.— 
Chicago City Ry. Co. v. Uhter, Ill., 72 N. E. Rep. 195. 

117. REMOVAL OF CAUSES — Jurisdiction of Federal 
Court.—Where a federal court is without jurisdiction of 
a cause on removal, it is not conferred by the acts of the 
plaintiff in participating in steps taken inthe suit after 
removal.—Crane Co. v. Guanica Centrale, U.S. C. C., S. 
D.N. Y., 182 Fed. Rep. 713. 

118. SALES—Payment in Corporate Stock.—Written ac- 
ceptance of an offer to buy property and pay in cor- 
porate stock held not necessarily to give the buyer the 
option as to the variety of stock to be used in payment. 
—Aldrich v. Bay State Const. Co., Mass., 72 N. E. Rep. 53. 

119. SCHOOLS AND SCHOOL DISTRICTS—Teacher, Right 
to Contract.—Ateacher cannot recover from a school cor- 
poration for breach of an executory contract of em- 
ployment, unless the contract is so full and definite as 
to be capable of specific performance.—Taylor v. School 
Town of Petersburgh, Ind., 72 8. BE. Rep. 159. 

120, SHERIFFS AND CONSTABLES—Acting on Bond.—In 
au suit on a sheriff’s bond for failure to execute or return 





final process, the presumption is that plaintiff had been ] 


damaged to an amount equal to the execution.— Beck & 
Gregg Hardware Co. v. Knight, Ga., 48 S. E. Rep. 930. 


121. SHERIFFS AND CONSTABLES — Authority to Ad- 
minister Oaths.—A sheriff has no authority to attest 
an affidavit in forma pauperis, made for the purpose of 
avoiding the payments of costs in the supreme court, 
their authority being limited by Civ. Code 1895, § 4482.— 
Heard vy. State, Ga., 48 8. E. Rep. 905. 

122. SPECIFIC PERFORMANCE — Authority to Make 
Contract. —Specific performance could not be decreed 
as to the shares of land, the owners of which have given 
the agent, who contracted to sell the same, no authority 
to make such contract.—Tillery v. Land, N. Car., 48 8S. 
E. Rep. 824. 

123. SPECIFIC PERFORMANCE—Sale by Plat, Right in 
Easements.—Where lands are laid off into lots, and a 
plat made, lots sold {with reference thereto, without 
reservation, carry as appurtenant the right to use streets 
and alleys shown on such plat.—EKdwards v. Mounds- 
ville Land Co., W. Va., 48 8. E. Rep. 754. 

124. SPECIFIC PERFORMANCE—Statutes of Other Terri- 
tories.—A suit for specific performance of a contract as 
to an oil lease of lands in another territory held not to 
be entertained, where constant supervision by the court 
of the manner of operation will be required.—Wilhite vy. 
Skelton, Ind. Ter., 82 S. W. Rep. 932. 

125, SPECIFIC PERFORMANCE—Vendor and Purchaser. 
—Specific performance against a vendor denied, Where 
it was intended to convey the interests of all owners in 
the premises and a conveyance by the other owners 
could not be obtained.—Tillery v. Land, N. Car., 48 8. 
E. Rep. 824. 

126. STATUTES — Collateral Attack.— The constitu- 
tionality of a statute for the enlargement of corporate 
area of citics cannot be collaterally attacked in a prose- 
cution for the enforcement of a city ordinance.—City of 
Topeka v. Dwyer, Kan.,78 Pac. Rep. 417. 


127. STATUTES—Construction.—All former statutes on 
the same subject, whether repealed or unrepealed, may 
be considered in construing provisions that remain in 
force.—Wellsburg & 8. L. R. Co. v. Panhandle Traction 
Co., W. Va., 488. E. Rep. 746. 


128, STREET RAILROADS — Injury to Minor Alighting 
from Front Platform.—Where plaintiff, a minor, was in- 
jured in alighting from the front platform ofa street car, 
it was not actionable negligence for the street railway 
company to permit him to r.de on the car.—Denison & 
S. Ry. Co. v. Carter, Tex., 82S. W. Rep. 782. 


129. STREET RAILROADS—Injury to Minor by Motor- 
man’s Negligence.—W here a minor was permitted by a 
street railway motorman to ride on his street car in con- 
sideration of certain services rendered, the railroad 
company was liable for injuries sustained by such minor 
through the motorman’s negligence.—Denison & S. Ry. 
Co. v. Carter, Tex.,82 S. W. Rep. 762. 

130. STREET RAILROADS—Injury to Passengers Res 
Ipsa Loquitur.—In an action for injuries to a street car 
passenger, the failure to charge that plaintiff had the 
burden of proof held, under the evidence, erroncous.— 
Lynch v. Metropolitan St. Ry. Co., 90 N. Y. Supp. 378. 


131. STREET RAILROADS—Injury While Riding on Run - 
ning Board.—In an ction against a sreet railway for in- 
juries to plaintiff’s intestate, testimony held admissible 
to show the custom of defendant to permit passengers 
to ride on the running board of its cars.—Stone v. Lewis- 
ton, B. & B. St. Ry., Me., 59 Atl. Rep. 56. 

132. STREET RAILROADS—Personal Injuries.—In an ac- 
tion aguinsta street railway for injuries from having 
been struck by a car, held error to admit evidence of the 
arrest of the motorman and conductor.—Chicago City 
Ry. Co. v. Uhter, Ill.,72 N. E. Rep. 195. ; 

138. STREET RAILROADS — Safe Place to Alight.—A 
street railway company, discharging its passengers on 
its private way, is bound to the utmost degree of care in 
procuring a safe place for the passengers to alight.— 
Topp v. United Rys. & Electric Co., Md , 59 Atl. Rep. 52. 
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134. STREET RAILROADS—Standing on Running Boards- 
—It is not negligence per se fora passenger to stand on 
the running board of anopen summer street car ope- 
rated by electricity. —Frank Bird Transfer Co. v. Mor- 
row, Ind., 72 N. E. Rep. 189. 

135. SUBSCRIPTIONS—Railroad Extension.—Where de- 
fendant subscribed to the extension of a railroad, he 
could not, after work was vegun, withdraw or release 
himself from his obligation.—Doherty v. Arkansas & O. 
R. Co., Ind., 82 8. W. Rep. 899. 

136. TAXATION—Stock in Foreign Corporation.—Shares 
in foreign corporation held by a domestic corporation 
are taxable as the property of the latter, under the 
Georgia Constitution and Laws 1898, No. 150, §§ 1, 2, 16.— 
Wright v. Louisville & N. R. Co., U.S. 8. C., 25 Sup. Ct. 
Rep. 16. 

137. Towns—Transfer of Township to Another County. 
—The fact that a township, after it issued bonds, was 
transferred from the county in which it then was to, 
and incluced in, a new county, cannot affect the liability 
of the people or property therein for the paymentof 
such bonds.—Planters’ & Savings Bank v. Huiett Tp.. U. 
8. C0. C., D. 8. Car., 132 Fed. Rep. 627. 

128, TRADE MARKS AND TRADE NAMES—Use of Busi- 
ness Name.—One who has wrongfully appropriated the 
business of a licensee under a patent, and prevented 
him from selling the patented article, has no standing to 
complain of unfair competition because of his sale of a 
similar article under a like name.—Corbin v. E. Taussig 
& Co., U. 8. C.C., E. D. Pa., 182 Fed. Rep. 662. 

139. TRESPASS—Opening Streets, Water Supply.—Negli- 
gence of a plumber engaged in opening the street for 
the purpose of repairing water mains, by which the 
water of an adjoining owner was cut off, held not to jus- 
tify a recovery in trespass by such adjoining owner.— 
Rice v. Hogan, 90 N. Y. Supp. 395. 

140. TRESPASS—Separate Actions Against Joint Tres- 
passers.—A plaintiff,who brings separate actions against 
joint trespassers and accepts satisfaetion of a judgment 
recovered against one before the trial of the case 
against the other, voluntarily abandons his demand 
against the latter.—Western Coal & Mining Co. vy. Petty, 
U.S. C. C. of App., Eighth Circuit, 122 Fed. Rep. 603. 


141. TRIAL—Credibility of Witness.—Where the in- 
sanity of the original defendant was relevant to an issue 
involved, the rejection of evidence as to such fact was 
not erroneous, it not showing at what time she was in- 
sane.—Sweeney v. Sweeney, Ga., 48S. E. Rep. 984. 

142, TRIAL—Premature Action, Waiver of Objection.— 
An objection that the proceeding is prematurely brought 
is waived by appearing in court and asking that the 
rights of the parties be adjudicated.—State v. Weston, 
Mont., 78 Pac. Rep. 487. 

143, TRUSTS—Equity to Compel Performance.—In an 
action to enforce a parol trust, denial on information 
and belief held not only insufficient as an answer, but 
competent evidence as a confession in plaintiff’s favor. 
—Avery v. Stewart, N. Car., 48 8. E. Rep. 775. 


144. TRUSTS—Failure to Qualify as Trustee.—Where ex- 
ecutors were also appointed as trustees, and one of the 
executors failed to qualify, the other executor became 
vested with the property as sole executor and trustee.— 
Spengler v. Kuhn, II1.,72 N. E. Rep. 214. 

145. UNITED STATES MARSHALS—Liability of Officer.— 
Under the statute a marshal who has received two 
executions on the same judgment, and failed to re- 
turn either, is not liable for the amount of both.—Grubbs 
v. Needles, Ind. Ter., 82 S. W. Rep. 873. 

146. USURY—Mortgages.— An agreement between the 
parties to a mortgage for the mortgagor’s payment of a 
certain tax, under threatened legislation which was not 
adopted, held not to render the mortgage usurious. — 
Norris v. W.C. Belcher Land Mortg. Co., Tex., 82 S. W. 
Rep. 500. 

147. VENDOR AND PURCHASER— Sale of Real Estate, 
Impossibility of Performance. —In an action for the 





breach of a contract to sell land, where defendants had 
sold the land at public auction and received the pro- 
ceeds, they were liable for the difference between the 
contract price and the amount received by them.—Le 
Roy v. Jacobosky, N. Car., 48 S. E. Rep. 79. 


148. VENDOR AND PURCHASER—Unexpired Insurance 
Policy.—A transfer of a business held not to include un- 
expired insurance purchased by the seller and trans- 
ferred to the buyer, but that the buyer was liable to ac- 
count to the seller therefor.—Holyoke Envelope Co.v 
United States Envelope Co., Mass., 72N. E. Rep. 58. 


149. WATER AND WATER COURSES—Diverting Surface 
Water.—An upper propritor held not liable to a lower 
proprietor for damages by diverting surface water and 
casting it into a natural water course.—Baldwin v. Ohio 
Tp., Kan., 78 Pac. Rep. 424. : 

150. WATERS AND WATER COURSES—Ubstruction, Limit- 
ation of Action.—Where a drain is obstructed and a de- 
structive flood results, limitations then begin to run 
against the right of action for the obstruction.—Erwin 
v. Erie R. Co., 90 N. Y. Supp. 315. 

151. WATERS AND WATER COURSES—Riparian Land.— 
An upper owner has no right to convey waters ofa stream 
to nonriparian lands as against a lower riparian owner. 
—Clements v. Watkins Land Co., Tex.,§2S. W. Rep. 665. 


152. WILLs—Construction, “Lawful Heirs.”—The use 
in a will of the word “lawful,” qualifying the word 
“theirs,” isnot sufficient of itselfto show an intention 
net to use the word “heirs’’ in its ordinary legal sense, 
as a word of inheritance or of limitation.—Wool v. 
Fleetwood, N. Car., 48 S. E. Rep. 785. 

153. WILLS—Construction, Meaning of ‘‘Several.’”’—The 
word “several,” in a will making bequests over in case 
of failure of the objects of trusts created by the will, 
held to be construed as meaning ‘‘respective.”—Brown 
v. Hawkins, R. I., 59 Atl. Rep. 78. 


154. WILLS—Gifts in Remainder.—A gift over in case 
of the death of a first taker without issue, expressly lim- 
ited to take effect after such death, importsa definite 
failure of issue at the death of the first taker, and not an 
indefinite failure.—Hall v. Brownlee, Ind., 72 N. E. Rep. 
131. 

155. WizLs—Meaning of “Request.’’-—Under the law 
of England the word “request,” when usedin a will 
may be construed to be mandatory or directory, depend- 
ing on the intention of the testator as gathered from the 
will.—McCurdy v. McCallum, Mass.,72 N. E. Rep. 75. 


156. WILLS—Probaté Courts.—An election cannot be 
compelled bya probate court or a chancery court, with- 
out bringing the party compelled to elect into court.— 
In re Overton’s Estate, Ind. Ter., 82S. W. Rep. 766. 


157. WITNESSES—Compensation.— Where a prosecut- 
ing attorney had not promised to pay a witness for his 
time, a question asked as to how much said witness ex- 
pected for his time held properly disallowed.—South- 
ern Ry. Co. vy. State, Ind.,72 N. E. Rep. 174. 

158. WITNESSES—Competency.—Where a witness de- 
nied having made a contradictory statement as to a col- 
lateral matter, the court properly refused to permit her 
to be contradicted.—Yelton v. Black, Ky.,82 S. W. Rep. 
634. 

159. WITNESSES— Competency of Conversation with 
Deceased Client.—An attorney cannot testify against 
one Claiming through a deceased client as to conversa- 
tions and transactions with the client.—Downey v. 
Owen, 90N. Y. Supp. 280. 


160. WITNESSES—Cross-Examination.—In a prosecu- 
tion for assault with intent to kill, a question asked of a 
witness on cross-examination as to how much he paid 
another witness to testify for him inthe case held im» 
proper.—Burks v. State, Ark., 82S. W. Rep. 490. 

161. WITNESSES— Cross-Examination. — A conversa- 
tion not referred to in witness’ direct examination held 
not a proper subject for cross-examination,—State v. 
Brady, N. J., 59 Atl. Rep. 6. 
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